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FOREWORD 


I’ve collected these articles on elementary elements of the Lloyd’s enterprise 
only for historical interest. More detail is in the books Astor’s Equitas Re 
Handbook (August 2002) and Astor’s Insolvency at Lloyd’s & Equitas Re (June 
2004); and more still in Astor’s Law of Lloyd’s, 2nd Ed., intended to be a 
comprehensive sequel to Lloyd’s Membership: A Guide to Law and Practice 
(1991-2) but never finished: it became impractical to finalise or maintain more 
than two thousand printed pages. 

The articles hint at the comprehensive intellectual, moral and legal dissipation of 
both the enterprise and its dependent support system. Material error on the 
enterprise’s most elementary (and curiously obscured) features was actively 
fostered by generations of dishonest lawyers beholden to the enterprise who 
bizarrely affected expertise in its most elementary anatomy and physiology and, 
of course, by the enterprise’s shrewd manipulation of and misinformation to 
susceptible, incompetent legislators and weak, incompetent regulators around the 
world. Seldom can such a substantial subject have been served by so many of its 
participants for so long so abjectly. 

In the period covered by these articles, those materially, willfully uninformed 
and misinformed—and they never showed any genuine interest in being 
genuinely fully informed —included relevant SYA participants, their action group 
committees and their lawyers, US corporate and government buyers of insurance 
at Lloyd’s and their in-house and outside lawyers, legislators and insurance and 
securities regulators, HM Treasury and the Financial Services Authority, authors 
of established insurance law textbooks, journalists, and trial and appellate 
judges. 

In an orgy of lucrative victim-side ineffectuality, conflicted self-regulators-at- 
Lloyd’s who had actionably induced SYA participants to participate in toxic 
SYAs easily escaped all criminal accountability; defrauded SYA participants 
were never fully compensated and many even had to submit to the surreal 
Members Hardship Committee, and US assureds-at-Lloyd’s never got their 
money’s worth in either insurance or (where available) bad-faith claims-handling 
claims. Billions of dollars were abandoned in incoherently rationalised deep- 



discount deals negotiated in bad faith by Equitas with specialist coverage 
lawyers who—as both sides knew—were lying to their clients. 

RJA 

March 14, 2014 



LLOYD’S AND EQUITAS: SOME MYTHS 
DEMOLISHED AND SOME MISTAKES 

CORRECTED 


MYTH 1: Lloyd’s and Equitas are already properly understood 

Seldom has a business so important and legally fecund as the Lloyd’s enterprise 
been so poorly understood, so widely misunderstood, and so widely 
misdescribed. Of the thousands of U.S. federal and state cases since 1949 in 
which the word Lloyd’s materially figures, material misunderstanding or 
misdescription by the judge or the plaintiff’s lawyer occurs in more than 97%. 
The plaintiff’s lawyer may argue that in practice litigation against “Lloyd’s” 
proceeds nicely. Even if it does - it doesn’t always - your client will eventually 
fire you for wasting time and money, getting important elements wrong along the 
way, or because you are not credible to the opposition. 


MYTH 2 : Lloyd’s sells insurance 

The law reports are littered with cases in which plaintiff lawyers have 
erroneously sued Lloyd’s or Lloyd’s of London: 


1 

Lloyd’s is a corporation which never sells insurance and never pays claims. It is not 
synonymous with members of Lloyd’s. It should never be mentioned as a defendant to any 
insurance claim. The extent to which Lloyd’s does incur personal liability (other than as an 
insurer) through the insurance trading of its members - and it arguably does - has not yet 

2 

been deduced by any English court. 

Lloyd’s of London (Lloyd’s says that it no longer uses the phrase^) is a trademark^ which 

does not sell insurance. It should never be made a defendant to anything.^ Confusion is 

compounded when judges use “Lloyds of London” to mean members of Lloyd’s and then 

£ 

further abbreviate the error to “Lloyd’s confusing the trademark with the corporation and 
intending neither. 


MYTH 3: Syndicates at Lloyd’s Sell insurance 

Suing a syndicate is one of the most and common egregious of all litigation 


errors. “Syndicate” is one of the most abused terms at Lloyd’s, used to describe a 
syndicate, a syndicate-year- of-account, a syndicate-year-of-account stamp, 
syndicate-year-of-account participants, and even their managing agency. Each of 
these technical terms has its own precise, non-transferable meaning. The 
underlying mythology is that a syndicate sells insurance. No syndicate at Lloyd’s 
ever sells anything. A syndicate is a mere idea in the mind of a managing agency, 
incorporeal and incapable of trading. A syndicate should never be mentioned as 
a defendant to anything, especially an insurance claim. Those at Lloyd’s who do 
insure are individual participants on individual years-of-account of individual 
syndicates. A syndicate-year-of-account is an accounting and collectivization 
device enabling members of Lloyd’s individually, in a coordinated, collectivized 
fashion, to enter into their own individual separate contracts with each 
policyholder. A sample pleading clarifying this point is in the endnotes. 7 


MISTAKE 1: I don’t need to read relevant Lloyd’s standard agency 
agreements 

Yes, you do. If you are a typical U.S. plaintiff-side claims litigant, you have 
probably never heard of them, and defense counsel have probably never 
volunteered them to you. Promulgated by the Council of Lloyd’s, these rich 
veins of information - especially the standard agreement between each 
syndicate-year-of-account participant and the managing agency 8 (here, “the 
standard managing agency agreement”) - give you an immediate behind-the- 
scenes insight into how insurance actually works at Lloyd’s, which in turn will 
help you:- 

(1) Sue the right number of insurers. The standard managing agency agreement 
requires the managing agency to treat all participants on a particular 
syndicate-year-of-account identically in relation to the ascertained fact (if 
not the amount) of their respective insurance liabilities. The policyholder, 
therefore, need never sue more than one representative participant on any 
particular syndicate-year-of- account, which may avoid federal diversity 
problems which can arise because you have made the mistake of suing an 
unnecessary multiplicity of syndicate-year-of-account participants; 

(2) Unravel the mysteries of reinsurance-to-close. The reinsurance-to-close 
device operates not in accordance with the Lloyd’s reinsurance-to-close 
bylaw definition (which speaks of indemnification), but with the materially 
different Lloyd’s standard managing agency agreement (which does not). 


The reinsurance-to-close completely extricates the original, reinsured-to- 
close insurer from all relevant liability and completely infiltrates the 
entirety of that liability to the reinsuring-to- close insurer. In relation to 
reinsured-to-close liabilities, the reinsured-to-close insurer, as such, never 
pays a penny to anyone beyond the reinsurance- to-close premium, never 
pays any claim, never makes a claim for anything on anyone, and is never 
reimbursed for anything by anyone. This is hardly conventional 
reinsurance. The famous Lloyd’s “chain of security” - the Central Fund, 
relevant trust funds, etc. - is uncoupled from each original, reinsured-to- 
close insurer and immediately attached to each new, reinsuring-to-close 
insurer. The original insurer can and frequently does, depart entirely from 
Lloyd’s, which self-regulators at Lloyd’s permit because the reinsurance-to- 
close device has completely extricated the insurer from all relevant liability. 
Reinsurance-to- close in effect novates the insurance contract. Reinsurance- 
to-close, is in effect, assumption reinsurance (although English law has no 
such doctrine). For as long as the Lloyd’s enterprise continues to provide a 
functioning “chain of security,” the policyholder need never physically find 
or enforce judgment against any original insurer, 

(3) Clearly and accurately understand the peculiar product - is it reinsurance or 
is it reinsurance-to-close?—that Equitas Reinsurance Ltd. sold members of 
Lloyd’s in the now well-known reinsurance and run-off contract of 
September 3, 1996. Comparing that contract with the standard managing 
agency agreement indicates that the product is a peculiar form of 
reinsurance-to-close and arguably assumption reinsurance, not ordinary 
reinsurance. This analysis confers a right of action on the policyholder 
directly against Equitas Re. 


MISTAKE 2: In claims litigation, I don’t need to distinguish between any 
of the Equitas companies 

Yes, you do, because if you don’t, “Equitas” (and eventually your client) will 
consider that you are not credible. Equitas Holdings Ltd., Equitas Management 
Services Ltd., and Equitas Policyholders Trustee Ltd. have no relevant 
obligations to any member of Lloyd’s or to any policyholder under any part of 
the Reconstruction or Renewal deal. Neither has Equitas Ltd. The correct 
defendant, if you must sue “Equitas” in the first place, is Equitas Re. How 
Equitas Re lays off its liability - in this case by retrocession to Equitas Ltd. - is 
of little concern to the policyholder. 



Some Other Myths 

Other current myths concerning the Lloyd’s enterprise include (for example) that 
there is some sort of entity formally called the Society of Lloyd’s or the 
Corporation of Lloyd’s; that Lloyd’s has self-regulatory powers in its own right; 
that some components of the Lloyd’s enterprise are immune from suit; that 
Lloyd’s bylaws are subordinate legislation; that “three-year accounting” at 
Lloyd’s is principally about accounting; that syndicate-year- of-account 
participation is an “annual venture;” that it is possible to resign from a syndicate- 
year-of-account; that corporate members of Lloyd’s are not sole traders and that 
they trade at Lloyd’s with limited liability; that the sole purpose of funds at 
Lloyd’s, cash calls and Central Fund appropriates is to pay claims, and that the 
amount of a Member’s funds at Lloyd’s or overall premium income limit 
somehow determines or is inherently capable of limiting ultimate net liability on 
insurance contracts. Some of these myths are significant only internally within 
the Lloyd’s enterprise, but their sheer multiplicity - and the fact that they mostly 
originate from Lloyd’s - demonstrates that there is a long way to go before the 
Lloyd’s enterprise is truly myth-free. 



LLOYD’S 101 


The U.S. lawyer dealing with “Lloyd’s” has two problems. The first is that third 
parties endemically misuse essential Lloyd’s-related terminology. The second is 
that he probably does not genuinely, truthfully understand the Lloyd’s enterprise 
and how it really works. U.S. lawyers in this position some-times win coverage 
cases, but sooner or later your client will fire you for not getting the basics right 
and for giving the opposition a good laugh at his expense. This article is 
principally intended to help the U.S. lawyer bringing a claim for an insured on a 
Lloyd’s policy. Wouldn’t you rather be a real expert? 

Terminology 

Seldom has a business as procedurally peculiar, commercially important, and 
legally fecund as the Lloyd’s enterprise been so poorly understood, so widely 
misunderstood, 1 and so incorrectly described—especially by U.S. claims-side 
lawyers. 2 Neither market practitioners at Lloyd’s nor their lawyers can be trusted 
to correct your errors. Lloyd’s-side deponents sometimes seem to take pleasure 
in entombing you in your own terminological mess while erring themselves in a 
similar manner. Be especially careful of your own expert witnesses. They may 
have spent their careers at Lloyd’s and know market custom and practice, but 
they are particularly prone to terminological error, frequently calling a managing 
agency “the syndicate” or “the underwriter.” Even a senior Lloyd’s broker may 
erroneously believe that he deals with “syndicates”—which do not exist (as 
discussed later)—rather than managing agencies. Spotting these errors will help 
you understand and clarify your own case. 

The Single Word "Lloyd’s” 

The word “Lloyd’s” by itself denotes solely the Lloyd’s Act 1871, s.3 
corporation of that name. Widely abused, the word is not apposite to refer to any 
component of the Lloyd’s enterprise other than that particular corporation, 
whose correct name is Lloyd’s—not “Corporation of Lloyd’s,” “Society of 
Lloyd’s,” “Society and Corporation of Lloyd’s,” or the faintly ridiculous, recent 
“Society incorporated by Lloyd’s Act 1871 by the name of Lloyd’s.” Use any of 


these familiar- sounding yet specious phrases in litigation, or the phrase “Lloyd’s 
of London” (which is simply a trademark), and you mark your own card. 

While on the subject of what Lloyd’s is not, it is not a primary regulator, 3 an 
insurer, 4 a society, 5 an insurance market, or any other sort of market. The 
unincorporated, incorporeal insurance market at Lloyd’s is not synonymous with 
Lloyd’s. Lloyd’s is best visualized—as its widely framed, formal statutory 
objects suggest 6 —as to some extent a hollow shell existing principally for the 
self-regulatory convenience of the Council of Lloyd’s 7 (which does regulate 8 the 
Lloyd’s enterprise) and the administrative and commercial convenience of 
members of Lloyd’s. 

The Word "Syndicate” 

After “Lloyd’s,” the word “syndicate” is probably the most abused and 
misunderstood word at the Lloyd’s enterprise. That an insured at Lloyd’s is 
insured by a syndicate; that the insured must notify a claim to a syndicate; that it 
is appropriate for an insured ever to sue a syndicate; and that members of 
Lloyd’s sell insurance through, belong to, or join syndicates are worse than 
useless misconceptions. Here are some facts: 

• A syndicate does not have members and does not sell insurance. It is 
incorporeal; has no capacity to contract with anyone; has no legal existence, 
assets or liabilities; is not a trading or investment vehicle or agent of anyone; 
does not trade in any way; does not retain managing agencies; cannot be 
ordered to pay anything to anyone; and can never become insolvent. A 
syndicate is an idea in the mind of the managing agency. Never sue a 
syndicate. 

• The only way in which a syndicate can ever be said to exist is by individual 
members of Lloyd’s deploying (if that is what they choose to do) “premium 
income limit”—akin to gambling chips—on one or more particular “years-of- 
account” of one or more particular syndicates. Despite its name, a year-of- 
account is not a time period. It is an accounting and collectivization device 
designed to get as many members of Lloyd’s into a “syndicate” as possible. 
Like a syndicate, it does not really exist. It employs no one, sells nothing, and 
contracts with no one. A syndicate emits a new year-of-account at the 
beginning of every calendar year, giving the false impression that 
underwriting at Lloyd’s is an annual venture. In reality, each year-of-account 


continues, potentially indefinitely, until it is able to jettison—by outward 
“reinsurance-to-close”—the accumulated undischarged liabilities of its 
participants. Never sue a syndicate- year-of-account. 

• All participants in a particular syndicate-year-of-account are required to 
personally, individually, and directly delegate authority to manage every 
aspect of their respective individual insurance businesses to their mutual 
managing agency. This is known as the passivity rule (discussed later). The 
managing agency typically does not bother to use any special number or code 
to identify the relevant year-of-account, preferring to talk fancifully of a 
“syndicate.” In fact, if you didn’t already know about years-of-account, you 
might never discover from the opposition that they existed. 

• The managing agency manages the businesses of participants on a particular 
syndicate-year-of-account collectively—the collectivization rule (discussed 
later)—and uniformly, giving the illusion of a homogenous single entity. In 
reality, the managing agency makes contracts of insurance with insureds not 
on behalf of a syndicate or a syndicate-year-of-account, but on behalf of each 
syndicate-year- of-account participant individually: the separate contracts rule 
(discussed later). The year-of-account device enables its participants to enter 
into their own individual separate contracts, with each assured in a 
coordinated, collectivized fashion. Syndicate-year-of-account participation is 
a mere framework within which each underwriting Member of Lloyd’s trades 
individually, personally, directly, and with several liability (discussed later). 

Beware of practitioners using—as they do extensively use—the word 
“syndicate” to mean a syndicate- year-of-account, the separate years- of-account 
of a particular syndicate, syndicate-year-of-account participants collectively, 
syndicate-year-of- account participants generally, participants on a particular 
syndicate-year- of-account, a corporate member of Lloyd’s, or a managing 
agency The insurance practitioner should assume, unless obvious otherwise, that 
use of the word “syndicate” at Lloyd’s is incorrect or misleading. 

Some Rules of Syndicate-Year-of- Account Participation 

As already mentioned, the managing agency is the compulsory instrumentality 
through which every syndicate-year-of-account participant conducts every aspect 
of his insurance business. It is the only operation authorized by self-regulators at 
Lloyd’s to conduct that business. Traditionally, the managing agency does not 



execute the pre-arranged insurance business plans of one or more syndicate- 
year-of-account participants. Rather, it executes its own business plan: the 
agenda of the “syndicate.” In this limited sense, participants in successive years- 
of-account of that syndicate support it financially, somewhat like investors. The 
managing agency is substantively and procedurally the sine qua non of insurance 
business at Lloyd’s. The active underwriter and the claims manager at the 
syndicate box, though apparently to some extent independent personages, are the 
managing agency’s mere apparatchiks. Practical implication: Notice to an active 
underwriter or claims manager is arguably notice to the managing agency 
centrally. And notice to the managing agency centrally is arguably notice to each 
“syndicate.” It will not do as a matter of agency law for the managing agency to 
compartmentalize itself by “syndicate.” 

Passivity Rule 

It is obviously impracticable for the entrepreneurial managing agency to pay 
heed to the hunches, wishes, or instructions of a multitude of individual 
syndicate-year-of-account participants in the course of conducting their 
collectivized insurance businesses, especially because the insurance products 
and business ideas emanate (at least traditionally) from the managing agency 
itself. The managing agency does not want any syndicate-year-of-account 
participant’s views on the merits of assuming a particular risk, of handling a 
specific claim, or of making a cash call on them. Nor does it ever relay to any 
syndicate- year-of-account participant a particular claims notification. 

All of these matters are enforced in the passivity rule, of some antiquity 9 and one 
of the most important components of the standard managing agency agreement 
between each syndicate-year-of-account participant and his mutual managing 
agency. 10 The syndicate-year-of-account participant not only never knows about 
but is positively prohibited from having any control over the day-to-day conduct 
of his own insurance business. Even if the insured or his Lloyd’s broker was 
permitted to deal directly with a syndicate-year-of-account participant (which he 
can’t, as discussed later), the latter is prevented by the passivity rule from taking 
any part in the controversy. Practical implication: Each insurer at Lloyd’s is in 
the hands of his managing agency. 


Impenetrability Rule 


Just as the passivity rule prevents the passive syndicate-year-of-account 
participant from interfering with the managing agency, the impenetrability rule 
prevents the insured or anyone on his behalf, including his Lloyd’s broker, from 
accessing the syndicate-year-of-account participant. The impenetrability rule 
seems to be, to some extent, an unwritten custom. Given the managing agency 
and the Lloyd’s broker, the insured usually will never need to access any 
syndicate-year-of-account participant directly. The Lloyd’s broker will go to the 
managing agency to transact relevant insurance business and give notice of 
claims supposedly meant to be given to “underwriters.” Because of the 
managing agency, the Lloyd’s broker should never need to access any syndicate- 
year-of-account participant. Practical implication: Ignore the policy’s 
requirement to notify “underwriters” because literal compliance is impossible. 

Collectivization Rule 

The syndicate-year-of-account is presently a regulatory device established to 
enable and ensure collectivization of the insurance affairs of its participants by 
their mutual managing agency. The collectivization rule says that the relevant 
affairs of every participant on the same particular syndicate-year-of-account 
must be dealt with by their mutual managing agency not only collectively but 
also impartially, without regard to their particular individual circumstances or 
wishes. The managing agency must not discriminate between them. In fact, the 
managing agency is not interested in syndicate-year-of-account participants 
individually. Once on a syndicate-year-of- account, participants are treated by 
the managing agency as anonymous, indistinct parts bound together in a 
collective whole, without differentiation other than as to each participant’s 
particular percentage participation. The rule applies to the creation and 
performance of every contractual transaction entered into by syndicate-year-of- 
account participants through the managing agency. A participant on a particular 
syndicate-year-of-account cannot choose to take part in some of those 
transactions and not others. Each participant on the syndicate-year-of-account 
gives identical authority to the managing agency, is treated substantially 
identically by the managing agency, and must submit to collective uniform 
treatment whether he likes it or not. 

For example, the managing agency cannot impose the financial burden of a 
relevant judgment on only one participant on a particular syndicate- year-of- 
account without behaving identically toward the other participants on that year- 
of-account. Practical implication: It is often enough for an insured at Lloyd’s to 


sue just one participant on a particular year-of-account. 


Separate Contracts Rule 

The result of the managing agency contracting on behalf of each syndicate-year- 
of-account participant individually is a multiplicity of virtually identical 
contracts—as many as the particular year-of-account has participants. Each 
syndicate-year-of-account participant, being a sole trader, has his own personal, 
individual, direct, separate contract with each person with whom the managing 
agency contracts on his behalf, including each of those to whom he sells 
insurance, each of those who sell him reinsurance, and (as a general rule) each of 
the accountants, auditors, actuaries, lawyers, loss adjusters, and others 
apparently providing services to the “syndicate.” 

The separate contracts rule, in effect prohibiting participants on the same 
syndicate-year-of-account from co-contracting, means that syndicate-year-of- 
account participants never share anything contractually. It is a misconception 
that each syndicate- year-of-account participant must be sued separately for his 
share of the syndicate’s or syndicate-year-of- account’s supposed liability. 
Practical implication: Don’t permit Lloyd’s- side lawyers to snowstorm you with 
the notion of a multitude of different insurance contracts. In practice, they are all 
identical except for the syndicate-year-of-account participant’s particular 
individual exposure to liability. 

Several Liability Rule 

The several liability mle—largely statutory 12 —is of fundamental importance in 
understanding how syndicate-year-of-account participants sell insurance. The 
insured is on notice of the rule from the well-known “each for his own part and 
not one for another” Lloyd’s policy boilerplate. The same rule, incidentally, 
applies to the syndicate-year-of-account participant in his capacity as a member 
of Lloyd’s. Here, various internal rules of the Lloyd’s enterprise require the 
member to contribute to a central fund, to be disbursed at the Council of Lloyd’s’ 
discretion for a wide variety of purposes. This is apt to be confused with joint 
liability but is merely several liability, because the member is liable to contribute 
to the central fund only his own particular due and not that of any other member. 
Practical implication: Regardless of contrary provisions in local law, don’t even 
think about suing one participant for the insurance liabilities of another, even if 



they are on the same syndicate- year-of-account. 


Bottom Line 

The depth and breadth of terminological error at Lloyd’s is astonishing. Use the 
right terms correctly, and you may be more than halfway to winning your case. 
Correct terms will liberate you to devise creative arguments about how business 
is and should be done at Lloyd’s, perhaps raising novel points of agency law. For 
example, because the impenetrability rule makes it impossible for either the 
insured or his Lloyd’s broker to comply literally with the policy requirement to 
give notice to “underwriters,” and because the passivity rule apparently makes it 
impossible for a syndicate-year-of-account participant to do anything with the 
notice if he ever did receive it, is the Lloyd’s broker the managing agency’s 
agent for purposes of the insured notifying a claim? Does the insured comply 
with a policy notification requirement in all cases, and however many syndicate- 
years-of-account (and their participants’ managing agencies) on the slip, simply 
by giving notice to the Lloyd’s broker? The field is presently wide open for U.S. 
lawyers to win their coverage claims, and change the balance of advantage in 
their dealings with the opposition, through genuine expertise in the law and lore 
of the Lloyd’s enterprise—rather than luck. 



TIME TO GET REAL 


Capacities Confused 

Consistent with pandemic mythology and misunderstanding of key fundamentals 
of the Lloyd’s enterprise, some US lawyers have also misunderstood Equitas Re 
and its two capacities. Equitas Re is a principal reinsurer. Entirely separately, and 
in relation to the same liabilities, Equitas Re is a run-off agent. In some US cases 
against Equitas Re, US coverage lawyers have illogically alleged that Equitas Re 
is an assumption reinsurer because it is a run-off agent. The greater its agency 
functions, the greater—so goes the allegation—is its liability as a principal. This 
wholly unsustainable argument, a bizarre non sequitur, appears to be based on 
ignorance of the role of managing agencies at Lloyd’s. Every conventional 
managing agency at Lloyd’s conducts comprehensive, absolutist run-off agency 
functions without incurring any personal liability for any of the insurance 
transactions of any of its principals. The error emphasises the paramount 
importance of familiarity with the rudiments of ordinary insurance business at 
Lloyd’s. 

The point in asserting assumption reinsurance 

The Lloyd’s insured’s underlying strategy in attempting, in US litigation, to 
make Equitas Re personally liable directly to him—usually on an assumption 
reinsurer argument—has its own special hazards, to which the client insured is 
exposed because his lawyer is not genuinely familiar with relevant trust deeds. 
“Successfully” transplanting personal liability to Equitas Re to the exclusion of 
relevant syndicate-year-of-account participants closes off various US trust funds 
specifically and expressly available to pay 100 percent of a relevant claim. 

It usually will make no financial sense, be bad strategy, and is wholly illogical 
for the insured to try to obtain a judgment against Equitas Re personally. If the 
insured has obtained a judgment against Equitas Re personally, he is likely to 
have been able to obtain a judgment at least as easily against relevant syndicate- 
year-of-account participants, and thus against relevant trust funds. Those trust 
funds are not available to pay a judgment against Equitas Re; indeed, it would be 
wholly illogical if they were since Equitas Re has no personal liability on any 



Lloyd’s policy. Suing and enforcing directly against Equitas Re appears to be yet 
another example of the US assured-at-Lloyd’s being badly advised by his US 
lawyers. 

“Ringfence” 

Indeed, the most spectacular misunderstanding about Equitas Re concerns its 
personal relevance in the first place. The typical assured-at-Lloyd’s, especially in 
the United States, appears to accept from his lawyer, without investigation, an 
elaborate string of misunderstandings and half-baked misconceptions, including 
(for example): (1) that his recourse is against Equitas Re personally; (2) that he 
has no recourse against any component of or fund at the Lloyd’s enterprise; (3) 
that he is bound by such Proportionate Cover Plan as Equitas Re may decide to 
adopt; (4) that he is bound by any other insolvency process to which Equitas Re 
may become subject; and (5) that he must pursue each relevant syndicate-year- 
of-account participant individually and directly when Equitas Rre runs out of 
money. 

Each of these myths—easily dispellable by elementary investigation—appear to 
derive from three sources. First, “ringfence” mythology disseminated to Names 
by self-regulators-at-Lloyd’s at the time of, and since, Reconstruction and 
Renewal (1996). Secondly, Lloyd’s brokers failing—presumably in breach of 
their duty to act with reasonable skill and care—to inform their clients of the 
existence of relevant trust and other funds at Lloyd’s. Thirdly, a pandemic and 
comprehensive failure by US professedly expert insurance lawyers to master 
those funds’ governing instruments. 

The assured-at-Lloyd’s is entitled to better 

In reality, the assured-at-Lloyd’s can be properly, lawfully and effectively 
dispossessed of his securitisation at Lloyd’s only by due process, not by second¬ 
hand gossip, wishful thinking at Lloyd’s or incompetent lawyering. 
Conspicuously absent from the 1996 Reconstruction and Renewal exercise at 
Lloyd’s was any due process dispossessing any assured-at-Lloyd’s of various 
rights to 100 percent securitisation at Lloyd’s. Indeed, publicity put out by self- 
regulators-at-Lloyd’s since R&R continues to emphasise the continuing 
availability of “superior security at Lloyd’s” to all assureds-at-Lloyd’s without 
discrimination. There is no underclass of assured-at-Lloyd’s. 



It follows that recourse solely to Equitas Re is a myth. It is time that US 
coverage lawyers “got real” and stopped misleading their clients. Clients should 
stop being panicked into doing cheap deals at Equitas Re. Every valid claim on 
an insurance contract made at Lloyd’s is payable 100 percent at Lloyd’s. 



LEARNING THE LINGO 


Orientation: A Culture of Misunderstanding and Obscurity 

Seldom can a business as legally fecund as the Lloyd’s enterprise have been so 
pregnant with legal misunderstanding, mythology and plain error. As a ready 
example of all three, poorly informed lawyers continue to refer in all earnestness 
to imaginary entities such as “Society of Lloyd’s” and “Corporation of Lloyd’s” 
- to the continuing amusement of the well-informed. 

“Year” 

Then there is the use of the word “year” simpliciter at Lloyd’s, a perfect tool of 
confusion and obfuscation given the existence there of no less than four different 
types of “year”: the calendar year, the underwriting year (the insurance 
equivalent of the financial year), the year of account (a collectivisation device, 
not a time period) and a year-of-account’s operating year (strangely absent as a 
regulatory concept). Legal instruments, jurisprudence and other formal 
documents are replete with inept, often incoherent references to indeterminate 
types of “year”. 

Other terms of inconvenience 

A considerable number of other terms of inconvenience continue to be deployed 
at Lloyd’s in what appears to be a deliberate attempt to make the subject 
difficult. They include “underwriter” (as in “show to underwriters”) to mean a 
managing agency; “premium” (as in “reinsurance-to-close premium”) to mean 
reserve; “three-year accounting” to mean multi-year-of-operation closing, and 
“syndicate” (as in “which syndicate is on the risk?”) to mean syndicate-year-of- 
account participants. 

Credulity and ignorance 

Such obfuscation finds a willing, uncritical audience in credulous lawyers and 
uninformed commentators. Far more serious is the curiously large number of 



legal infelicities, uncertainties and lacunae surrounding elementary aspects of 
insurance business at Lloyd’s. These too appear to have found ready 
acquiescence among assured-side lawyers, especially in the US. Here are a few 
examples. The necessity to clarify such matters increases because (for example) 
the EquitasRe-assured-at-Lloyd’s is excluded from the FSA’s compensation 
scheme in relation to direct business at Lloyd’s, and excluded from third-party 
rights against reinsurers under Third Parties (Rights Against Insurers) Act 1930. 

“Ringfences” around liabilities at Equitas Re 

There is widely thought to be a formal, valid, legally enforceable “ringfence” 
between the EquitasRe-assured-at-Lloyd’s and the Lloyd’s enterprise, and or 
between the Lloyd’s and Equitas enterprises, dispossessing the EquitasRe- 
assured-at-Lloyd’s of recourse to the Lloyd’s enterprise for 100 percent of his 
valid claim. It is fashionable to seek to do cheap deals at Equitas Re in the belief 
that “Equitas” is all there is. With the tacit assistance of Lloyd’s and the 
Financial Services Authority, Equitas Re continues to foster the impression that 
it, rather than Lloyd’s, is the claimant’s sole recourse and that he should be 
grateful for any payment from Equitas Re before it becomes insolvent. 

The myth of dispossession 

Such alleged dispossession, and those ringfences, are myths. Look for the 
slightest due process properly dispossessing claimant EquitasRe-assureds-at- 
Lloyd’s of their rights to 100 percent payment at Lloyd’s and it will be found 
conspicuously absent. Ditto any formal notice to any EquitasRe-assured-at- 
Lloyd’s that he has been made the member of a surreptitious underclass at 
Lloyd’s. 

Council of Lloyd’s double game 

The Council of Lloyd’s plays a double game. As between itself and EquitasRe- 
assureds-at-Lloyd’s, it continues to make “chain of security” representations to 
all assureds-at-Lloyd’s without discrimination: see for example the “Chain of 
Security” and “Security at Lloyd’s” blandishments on the present Lloyd’s 
website www.hoyds.com. None of them remotely suggests that the Equitas Re- 
assured-at-Lloyd’s does not enjoy full securitisation at Lloyd’s. 


But the Council has done something much more serious. As between itself and 
members of Lloyd’s, it has promulgated—without notice to the outside world— 
an obscure back-office provision in the New Central Fund Byelaw (No. 23 of 
1996, as amended). The Council of Lloyd’s there purports to prevent itself from 
using the New Central Fund “directly for the purpose of extinguishing or 
reducing any liability of a member [of Lloyd’s] in respect of which Equitas 
Reinsurance Limited has, under an Equitas reinsurance contract, undertaken to 
reinsure and indemnify that member” without “the prior sanction of a resolution 
of the members of the Society in general meeting.” Concerning this central 
provision, no assured-at-Lloyd’s has been consulted or formally informed. 

Role of Names in Lloyd’s General Meeting suspect 

The provision is legally problematic. First, the Council appears to have acted not 
out of a sense of self-regulatory responsibility for claimants but out of 
solicitousness for corporate Names’ personal financial welfare. Secondly, 
expanding the discretion of members in Lloyd’s general meeting appears to be 
contrary to the policy of Lloyd’s Act 1982, which removed exclusive byelaw¬ 
making power from members of Lloyd’s in general meeting and gave it to the 
Council of Lloyd’s. Thirdly, it is inconsistent with the security blandishments 
made by Lloyd’s to all its assureds. 

Fourthly, there appears to be no sound basis for giving members any sort of 
discretion over the Central Fund. The Central Fund could have been established 
by byelaw promulgated by members of Lloyd’s in general meeting. Instead, it 
was established by “agreement”—the Central Fund Agreement of May 18, 1927 
—which was imposed on members by the then Committee of Lloyd’s at the very 
time that members had exclusive byelaw-making power. The Central Fund—and 
its financial and marketing benefits—was considered too important to be left to 
members’ self-regulatory condescension. The history of the Central Fund, and 
the history of self-regulation at Lloyd’s, each independently indicate that 
members of Lloyd’s are not to be given any discretion over the existence or 
disposition of the Central Fund. 

If it ever comes to a Lloyd’s general meeting, members of Lloyd’s are under no 
express obligation to exercise their new Central Fund discretion self-regulatorily. 
They appear to be free to withhold the New Central Fund in order solely to 
protect their own personal short-term financial interests. Indeed, there are no 
other grounds on which they could be expected to exercise their purported 



Central Fund discretion. Meanwhile the Council of Lloyd’s continues to preside 
over the Lloyd’s enterprise giving EquitasRe-assureds-at-Lloyd’s the false 
impression that their recourse is solely to Equitas Re. 

Use of Lloyd’s personal assets 

The Lloyd’s enterprise’s constitution—Lloyd’s Acts 1871, 1911, 1951 and 1982 
—contains no express provision requiring any member of Lloyd’s to provide any 
money to any central fund for any purpose. What of the obligations of Lloyd’s 
personally? Conspicuous by its absence is any duty on the Lloyd’s enterprise 
centrally to pay any insurance claim. Particularly curious is Lloyd’s Act 1911, 
s.7(c), which purports to leave entirely to the Council’s “opinion” whether or not 
to use Lloyd’s personal assets for “making good any default by any member of 
the Society under any contract of insurance underwritten at Lloyd’s”. If members 
of Lloyd’s were to run out of money and all that was left to pay claims were 
Lloyd’s personal assets, the Council has no obligation to use any of them to pay 
any claim. Strange. It gets stranger. The statutory criterion that the Council is 
required to have in mind when forming its opinion is not the interests of 
claimants but those of “the members of the Society”. The statutory discretion 
purports to exonerate the Council from using Lloyd’s personal assets to honour 
its public representations. 

C onventional reinsurance-to-close 

Conventional RTC is one of the most misunderstood features of the Lloyd’s 
enterprise. Myths abound as to its nature and effects. For example, it is generally 
considered to be a type of reinsurance, a logical impossibility given that the 
outward-RTCed SYA participant is by definition incapable of ever suffering a 
loss. Second, it is considered to have no effect whatever on the insurance 
contractual liability of the outward-RTCed SYA participant, an administrative 
and legal impossibility given the numerous provisions in the Lloyd’s internal 
mlebook infiltrating all the liabilities into the personal accounts of the inward- 
RTCing SYA participant. 


Conclusion 

The Lloyd’s enterprise’s longevity and superficial quaintness are equalled by the 
menace contained in its antediluvian legal uncertainties. No English court or 



insurance regulator has come close to clarifying its financial obligations to 
assureds-at-Lloyd’s, especially to those entangled in Equitas Re. No external 
insurance regulatory authority, including the FSA, appears to genuinely 
understand its detail. English common law, which persists in terminological 
inexactitude (especially its use of “syndicate”), has not had to consider 
fundamental aspects of how the Lloyd’s enterprise functions financially. In an 
uncertain commercial and financial climate, such legal uncertainties, especially 
in relation to getting paid, suggests that careful forethought be given to buying 
insurance at Lloyd’s. 



“EQUITAS UNDER ENGLISH LAW”: AN 
ENGLISH LAWYER REPLIES 


ABSTRACT 

“Equitas Under English law”: An English Lawyer Replies is a summary, non- 
exhaustive reply to J. B. Haarlow and H. C. Griffin, Equitas Under English Law, 
38 Tort & Ins. L.J. 1 (2003). 

Haarlow and Griffin correctly distinguish between Equitas Re as RRC 4, §3 
reinsurer and RRC 4, §9 run-off agent; correctly criticise the non sequitur that 
Equitas Re is a reinsurer because it is a run-off agent, and fairly question—and 
do so in the EquitasRe-assured’s-at-Lloyd’s financial and legal interests—the 
point, whatever may be the supposed ground, of seeking to make Equitas Re 
personally liable as a reinsurer in the first place. 

Haarlow and Griffin misrepresent the extent to which English law has 
considered Equitas Re to be a reinsurer and conventional reinsurance-to-close 
(“conventional RTC”) to be reinsurance; mischaracterise as provisions of law 
mere judicial precis of contractual provisions; fail to mention essential 
provisions dispositive of the nature and effect of conventional RTC; mis-state the 
nature and effect of conventional RTC, including in relation to its extrication and 
infiltration effects; mischaracterise the extent to which an assured-at-Lloyd’s is 
required, constrained or able to collect directly from a relevant SYA participant 
personally; and mis-state the liability to the assured-at-Lloyd’s of a 
conventionally outward-RTCed originalis, and omit to mention that the 
EquitasRe-reinsured SYA participant is the EquitasRe-assured’s-at-Lloyd’s 
conduit to a number of relevant expressly available and arguably available trust 
funds established precisely because of the infelicitousness of recourse to either 
Equitas Re or to any EquitasRe-reinsured SYA participant personally. 

“Equitas Under English law”: An English Lawyer Replies discusses the 
rudiments of conventional reinsurance-to-close and its novatory and “conduit” 
effects; the relevance of Equitas Re as reinsurer and run-off agent; the logical 
absurdity of seeking to impose on Equitas Re liability as a reinsurer by arguing 
that it is a run-off agent; the recourse dangers of successfully transplanting 
reinsurance liability towards Equitas Re personally and away from EquitasRe- 



reinsured SYA participants as conduits to trust and other funds at the Lloyd’s 
enterprise; and the significance and personal liability to an assured-at-Lloyd’s of 
a SYA participant, including a conventionally outward-reinsured-to-close 
originalis. 


Part I: Orientation 


1. Preliminary 

The present article is a summary, non-exhaustive reply to J. B. Haarlow and H. 
C. Griffin, Equitas Under English Law, 38 Tort & Ins. L.J. 1 (2003) (“the 
Article”). It does not purport to deal with every contentious point in the Article 
or be a complete account of every relevant feature or component of the Lloyd’s 
or Equitas enterprise. 

Herein, references to byelaws are to those promulgated by the Council of 
Lloyd’s under Lloyd’s Act 1982, s.6, 1 and “Equitas Re” means Equitas 
Reinsurance Ltd. 2 and or (if appropriate) Equitas Ltd.; 3 “FSA” means the 
Financial Services Authority; 4 “Member” means member of Lloyd’s; 5 
“originalis ” means a SYA participant who sold insurance to an assured-at- 
Lloyd’s; “RTC” means reinsurance-to-close; “SUA l” 6 means the standard- 
form agency agreement between a natural (cf. a corporate) SYA participant and 
his managing agency (often called by “Lloyd’s” “the managing agent’s 
agreement (general)) at Byelaw 8 of 1988, Sch. 3, governing the relationship 
between the parties in respect of participation on SYAs budding in the 1990 
underwriting year and subsequent underwriting years; “SYA” means “syndicate 
year of account”, 7 “YA” means year of account, and “RRC 4” 8 means version 
FW962500.261/2+ (as amended and corrected by Reinsurance and Run-Off 
Contract Amendment Agreement, December 17, 1997) of the September 3, 1996 
“Reinsurance and Run-Off Agreement” between: (1) Equitas Re; (2) Additional 
Underwriting Agencies (No. 9) Ltd.; (3) “Names” as defined; (4) “Closed Year 
Names” as defined; (5) the Corporation; (6) Equitas Ltd.; (7) Additional 
Underwriting Agencies (No. 10) Ltd.; (8) Equitas Policyholders Trustee. 

2. Equitas Re’s two capacities 

The Article, p.5 rightly adverts to Equitas Re’s two capacities. In relation to the 
same liabilities the company is RRC 4, §3 (FSA-authorised 9 ) “reinsurer”, 10 and 


also ibid., §9 runoff agent. 11 The Article correctly notes that some assured-side 
lawyers appear to have materially misunderstood 12 and confused Equitas Re’s 
two capacities. There can indeed be no proper factual, legal or logical basis for 
the non sequitur that Equitas Re is an assumption reinsurer because it is a run-off 
agent. 

The Article, p.12 correctly indicates that Equitas Re’s comprehensive RRC 4, §9 
run-off functions mirror, and are derived directly from, those of every managing 
agency 13 ordinarily at Lloyd’s under relevant agency agreements 14 promulgated 
by the Council of Lloyd’s 15 or its predecessor, the Committee of Lloyd’s 16 (and 
it is not irrelevant that some of the same US defense attorneys are now retained 
to advise Equitas Re as to advise managing agencies ordinarily at Lloyd’s). 
Singularly, no rigorous comparison appears to have been ventured, by either side 
in any US federal or state litigation involving Equitas Re, between relevant parts 
of RRC 4, §9 and any relevant agency agreement. Such a comparison would 
have conclusively demonstrated the substantive and logical absurdity of 
invoking comprehensive, absolutist run-off agency functions to support an 
assumption reinsurance argument. The more extensively contractually 
empowered as a RRC 4, §9 runoff agent, the more similar Equitas Re becomes 
to a mere managing agency ordinarily at Lloyd’s. 


Part II: Equitas Re as Insurer 

3. Equitas Re as reinsurer in “English cases” 

The Article discusses Equitas Re’s role and function. Ibid., p.6:- 

The English cases that have examined R&R and the Reinsurance Contract have clearly 
recognized the same principles that the majority of American courts have considered in holding 
that none of the Equitas entities is a proper party to U.S. coverage litigation. These English cases 
firmly support the [conclusion] reached by those American courts that Equitas is a reinsurer .... 


The representation is presently unsupportable. In none of the thirty-four 17 
reported and unreported English cases, or the two practice notes 18 and one 
practice direction, 19 disgorged by a recent 0 LEXIS search of <Equitas> “and” 
<reinsurance> does any English court make any adjudication to any such effect. 
Indeed, the nature of that product (for which the EquitasRe-reinsured SYA 
participant paid a “premium” 21 ) appears never to have been the subject of any 
relevant controversy or dispute in any English case, in every relevant case, the 


court appears to have supinely accepted, and never adjudicated, that the RRC 4, 
§3 product was reinsurance, it may happen to be reinsurance, but only 
adjudication of its substance, not judicial adoption of its terminology or of its 
status as externally regulated insurance company, determines its legal nature 
(many a lawyer has fallen into the trap of describing RTC as a species of 
reinsurance 22 ). US federal and state courts should therefore exercise caution in 
acceding to the presently bogus proposition that English law holds that Equitas 
Re is a reinsurer. 

4. Equitas Re “is not a party to original insurance contracts” in “English 
cases” 

The Article, p.l refers to US litigation in which certain EquitasRe-assureds-at- 
Lloyd’s have “claimed that by reason of the Reinsurance Contract, [Article 
footnote omitted] Equitas has stepped into the shoes of Lloyd’s Underwriters and 
is therefore liable on insurance contracts to which Equitas is not a party.” Per 
ibid., p.6, “The English cases that have examined R&R and the Reinsurance 
Contract... firmly support the [conclusion] ... that... Equitas is not a party to the 
original insurance contracts between the policyholders and Lloyd’s Underwriters 
....”. The representation is presently unsupportable. It may be that Equitas Re 
may in due course be held by an English court indeed not to be a party to any 
EquitasRe-reinsured insurance contract—English law presently lacks an 
established “assumption reinsurance” or “implied novation” doctrine—but no 
English court appears to have adjudicated the point. US federal and state courts 
should exercise caution in acceding to the presently bogus proposition that 
English law holds that Equitas Re is not a party to any EquitasRe-reinsured 
insurance contract. 

5. Equitas Re has “no contractual privity” With EquitasRe-Assureds-at- 
Lloyd’s “in English cases” 

As part of its argument that an EquitasRe-assured-at-Lloyd’s has no contractual 
rights against Equitas Re, the Article, p.6-7 discusses English privity of contract. 
Ibid., p.6: “The English cases that have examined R&R and the Reinsurance 
Contract ... firmly support the [conclusion] ... that ... Equitas has no contractual 
privity with the policyholders of the Lloyd’s Underwritersf.]” The representation 
is presently unsupportable. It may be that Equitas Re is not in privity with any 
EquitasRe-assured-at-Lloyd’s, but there is no such adjudication in any of the 
four 23 English cases disgorged in a recent 24 LEXIS search of <Equitas> “and” 
<privy>, or in the sole relevant English case disgorged in a recent 5 LEXIS 


search of <Equitas> “and” <privity>. 26 US federal and state courts should 
exercise caution in acceding to the presently bogus proposition that English law 
holds that Equitas Re has no contractual privity with an EquitasRe-assured-at- 
Lloyd’s. 

6. Equitas Re “not bound by the terms” of EquitasRe-Reinsured insurance 
contracts in “English cases” 

The Article, p.6, represents: “The English cases that have examined R&R and 
the Reinsurance Contract . firmly support the [conclusion] ... that ... Equitas is 
not bound by the terms of the insurance contracts between the policyholders and 
Lloyd’s Underwriters ....”. The representation is presently unsupportable. It may 
be that Equitas Re is not bound by the terms of any EquitasRe-reinsured 
contract, but English law does not presently so hold. 

The proposition is controversial in principle. Which terms of which underlying 
insurance contracts govern Equitas Re’s performance, to EquitasRe-reinsured 
SYA participants, of its RRC 4, §3 reinsurance obligations and its ibid., §9 run¬ 
off agency obligations, if not the relevant terms of each EquitasRe-reinsured 
insurance contract? No R&R instrument furnishes any other relevant contracts or 
terms determinative of (as appropriate) Equitas Re’s relevant reinsurance 
liability or its run-off agency functions, which is presumably one reason why 
Equitas Re seeks to be a third-party beneficiary of releases granted in settlement 
agreements by EquitasRe-assureds-at-Lloyd’s to EquitasRe-reinsured SYA 
participants. US federal and state courts would fall into error in acceding to the 
presently bogus proposition that Equitas Re is not bound to observe, or that it 
has been held by English law not to be bound by, relevant provisions of 
EquitasRe-reinsured insurance contracts. 

7. Equitas Re “is not subject to a breach-of-contract action” in “English 
cases” 

The Article, p.6, states: “The English cases that have examined R&R and the 
Reinsurance Contract ... firmly support the [conclusion] ... that ... Equitas is not 
subject to a breach-of-contract action by the policyholders.” The representation 
is presently unsupportable. It may be that Equitas Re is not subject to a breach- 
of-contract action by an EquitasRe-assured-at-Lloyd’s, but English law does not 
so hold. 

The proposition should be examined in principle in relation to Equitas Re’s 


exercise not of its RRC 4, §3 reinsurance functions—the EquitasRe-reinsured 
SYA participant has assigned his relevant rights against Equitas Re as RRC 4, §3 
reinsurer to Equitas Policyholders Trustee Ltd. in any event—but of its ibid., 
§9 run-off agency functions. The EquitasRe-reinsured SYA participant, just like 
the SYA participant ordinarily at Lloyd’s, is contractually 28 prohibited from 
interfering in the running off of his own insurance business, in addition, Equitas 
Re (like a managing agency ordinarily at Lloyd’s) never informs him of any 
relevant day-to-day technical, financial, legal or commercial aspect of that run¬ 
off. Though he will ordinarily never know—from Equitas Re or any other source 
—nor will he ever wish to know, of any relevant misconduct by Equitas Re 
which could found a RRC 4, §9 breach-of-contract action by him against it in the 
first place, the unpaid claimant EquitasRe-assured-at-Lloyd’s will not always be 
so fortunate, and may well wish to pursue Equitas Re for bad-faith claims 
handling. Whether he will be able to do so in contract under English law is not 
presently covered by English authority. 

Equitas Re itself appears to recognise that, as a general matter, it is not irrelevant 
to disputes involving EquitasRe-reinsured SYA participants. The Article’s 
reliance, at ibid, p.ll, on the words “[English law] does not permit the 
assignment of liabilities” extracted from Baker v Black Sea and Baltic General 
Insurance Co. Ltd. [1996] LRLR 353, 361 (Millett LJ) is not to its advantage or 
to its credit. For example: (1) Equitas Re was not a party to the Court of Appeal 
proceedings; (2) the peculiarities of any type of RTC were not in controversy in 
that case; (3) the Article omits to quote relevant preceding words, 29 which make 
clear that the judge’s non-adjudicatory allusion to the English law of assignment 
was in the context of annual re-signing at Lloyd’s, not RRC 4; (4) the Article 
fails to mention that, far from supporting the notion that Equitas Re is not a 
relevant party in relation to EquitasRe-reinsured insurance contracts, Lord Lloyd 
—when the case was heard on appeal in the House of Lords 30 —appears to have 
been sympathetic to the apparently uncontroversial notion that Equitas Re, 
which had chosen to intervene personally in that appeal, was indeed a relevant 
party. 31 


Part III: Reinsurance-to-Close 

8. Conventional RTC and EquitasRe-RTC confused 

The Article, p.13 states: ‘Some policyholders argue that Equitas is directly liable 


to them because the Reinsurance Contract between the Names and Equitas is like 
the Lloyd’s practice of “reinsurance to close.” That argument misses the mark.’ 
That is correct. Some self-professedly expert US assured-side lawyers have 
indeed expressed the view that Equitas Re is personally liable to an EquitasRe- 
assured-at-Lloyd’s because RRC 4 was a form of RTC. 

The argument appears to be based on confusion between conventional RTC 32 
and EquitasRe-RTC. 33 The Article itself confuses 34 the two. Their principal 
shared incident is the closure of outward-RTCed SYA participants’ relevant 
accounts. In other respects, the two forms are materially different. Whereas 
conventional RTC does extricate the conventionally outward-RTCed SYA 
participant from all liability in relation to the conventionally outward-RTCed 
insurance contract, and does infiltrate liability therefor into the accounts of the 
conventionally inward-RTCing SYA participant, EquitasRe-RTC does not. 
EquitasRe-RTC appears to have been deemed by the Council of Lloyd’s to be a 
form of RTC only for SYA closure purposes, not for extrication-infiltration 
purposes, the essence of RTC being the retention —including when RTC has been 
sold by a body not comprising SYA participants 35 —of the RTCed liability within 
the financial responsibility and responsiveness of the Lloyd’s enterprise. 

R&R’s populist concept of “finality” 36 for, and various R&R formal releases 37 
of, the EquitasRe-reinsured SYA participant, though suggestive of conventional 
RTC-type extrication—and thus suggestive of infiltration into Equitas Re—are a 
different point entirely. They relate not to the EquitasRe-reinsured SYA 
participant’s extrication—and still less to the Lloyd’s enterprise’s extrication— 
but to the Lloyd’s enterprise’s intentional, politically motivated self¬ 
impoverishment. 

There appears to be no RTC-based ground on which the EquitasRe-assured-at- 
Lloyd’s can properly sue Equitas Re; nor should he do so if to do so successfully 
would supplant any EquitasRe-reinsured SYA participant and thus deprive the 
plaintiff of his recourse to relevant funds at the Lloyd’s enterprise, assuming 
such funds exist in relevant quantity in the first place. Rather—and this point 
demonstrates the difference between conventional RTC and EquitasRe-RTC— 
the EquitasRe-assured-at-Lloyd’s sues the EquitasRe-reinsured SYA participant 
in the ordinary way, and, if successful, collects not against each or any SYA 
participant personally but solely, and for 100% of the judgment, against one or 
more expressly available claims payment trust funds and, when those trust funds 
are no longer available, there are funds at the Lloyd’s enterprise such as the 



Central Fund which are arguably available to pay him 100%. 

9. Conventional RTC: what English law “holds” 

In attempting to describe what English law “holds”, the Article, p.13, states: 
“Reinsurance to close is a process through which a Lloyd’s syndicate reinsures 
its entire business for a particular year of account, usually by an agreement with 
the Names who are members of the syndicate in a later year.” The passage is 
multiply infelicitous. For example 

(1) As authority for the above-quoted proposition, the Article, footnote 111 
cites solely to Lloyd’s v Clementson [1997] LRLR 175, 216 (Cresswell J). 
The Article thereby suggests, and an otherwise uninformed reader is likely 
to infer, that conventional RTC was held in that case to be reinsurance. In 
reality, the nature of conventional RTC was not disputed, argued or 
adjudicated in Clementson. Cresswell J’s op. cit., 216 obiter excursus on 
conventional RTC is neither authoritative nor authority for the proposition 
that conventional RTC is (or is not) any form of reinsurance. 38 

(2) A “syndicate” properly so called has no “business”, including “business” 
capable of being reinsured. A syndicate is a regulatory concept, and an 
entrepreneurial idea in the mind of a managing agency. Notwithstanding 
various misconceived US federal jurisprudence concerning diversity 
jurisdiction over “syndicates”, a syndicate does not sell insurance or 
otherwise trade. 

(3) A syndicate properly so called is incapable of having members or 
participants. 39 A member of Lloyd’s sells insurance at Lloyd’s as an semi¬ 
automatic consequence of deploying premium income limit (never cash) on 
one or more particular chosen YAs of one or more particular chosen 
syndicates. 

(4) The use of the word “year” simpliciter at Lloyd’s is meaningless given the 
calendar year, the underwriting year, 40 the year of account, 41 and a YA’s 
year of operation. 

10. Conventional RTC “described under English law” 

The Article, p.13-14, represents that “[reinsurance to close is described ... under 
English law as follows” followed by a quotation attributed, at ibid., footnote 113, 


solely to Henderson v Merrett [1997] LRLR 247, 277 (Cresswell J). That sole 
cite appear to seek to indicate, and an otherwise uninformed reader is likely to 
infer, that that case judicially adjudicated on conventional RTC. In reality, the 
quote appears to be merely a judicial precis of a mere contractual provision 42 
promulgated by the Council of Lloyd’s. Indeed, neither conventional RTC as 
such nor that contractual provision in particular was the subject of relevant 
dispute, argument or judicial consideration in Merrett. “[U]nder English law” is 
therefore inaccurate and misleading. 

11. Conventional RTC in “English law”: Financial Services Authority 
opinion 

The Article, p.14 represents that “English law supports the decisions of the 
majority of American courts that labeling the Reinsurance Contract as 
“reinsurance to close” does not render Equitas liable to the policyholders on their 
underlying insurance contracts with Lloyd’s Underwriters.” In support of that 
proposition, ibid., p.14 quotes the following text:- 

“In the opinion of the FSA, where an insurer agrees to meet the liabilities (this may include 
undertaking the administration of the policies) of another insurer by means of a reinsurance 
contract, including Lloyd’s reinsurance to close, this would not constitute an insurance business 
transfer because the contractual liability remains with the original insurer.” 


The Article’s reliance on that quote is multiply infelicitous. For example:- 

(1) The source document’s correct title is not “Financial Services Authority, 
Insurance Business and Friendly Society Transfers” (Article, fn. 116) but 
“Supervision”. 

(2) The Article chooses to give a materially incomplete paragraph reference. 
The correct paragraph reference is “18.1.5[G]”. The “G” signifies that the 
text, self-evidently mere opinion, 43 has the status only of guidance, not rule. 
It has no legal status whatever. 

(3) Even if the FSA opinion had legal status so far as it went, it does not go 
very far. The words “this would not constitute an insurance business 
transfer because the contractual liability remains with the original insurer” 
appear to be attempting to express the limited view that a conventional RTC 
contract, whatever may be its inherent, inescapable, inalienable, invariable, 
ineradicable, irrevocable back-office extrication-and-infiltration effects, 
happens not to be an “insurance business transfer” in accordance with an 


“insurance business transfer scheme” as those phrases are defined in the 
FSA Handbook Glossary. As to those effect themselves, the FSA opinion 
appears to be expressing no view at all, in “English law” or otherwise. 

(4) In any event, the Article appears 44 to be claiming that the FSA opinion 
addresses the peculiar type of deemed RTC effected by RRC 4. 45 There is 
no suggestion whatever in FSA: Supervision, Chapter 18 (“Transfers of 
Business”) that the FSA is addressing any type of RTC other than 
conventional RTC. The FSA’s opinion may happen to apply a fortiori to 
EquitasRe-RTC, but it does not express any view on the point. As the 
present article mentions elsewhere, the more that an EquitasRe-reinsured 
liability can be considered to remain with the EquitasRe-reinsured SYA 
participant, the more irrelevant becomes Equitas Re to the EquitasRe- 
assured’s-at-Lloyd’s right to recourse to the Lloyd’s enterprise for 100% of 
his valid claim and for performance of 100% of any commutation formally 
agreed with EquitasRe-reinsured SYA participants. 

12. Conventional RTC as reinsurance “[u]nder English law” 

The Article, p.14, represents that “[u]nder English law the process of reinsurance 
to close is still reinsurance ....”. The Article particularly represents, at ibid., 
p.14, that (the italics were added by the Article’s authors):- 

[u]nder English law the process of reinsurance to close is still reinsurance whereby “reinsuring 
members agree to indemnify the reinsured members against all known and unknown liabilities of 
the reinsured members arising out of insurance business underwritten through the managed 
syndicate and allocated to the earlier year.” 


That is multiply infelicitous. For example:- 

(1) The Article, footnote 114, attributes the above quote solely to Lloyd’s v 
Clementson [1997] LRLR 175, 216 (Cresswell J). That sole cite appears to 
seek to indicate, and an otherwise uninformed reader is likely to infer, that 
the quote is a judicial dictum. In reality, the quote is merely a judicial precis 
of a mere contractual provision 46 promulgated by the Council of Lloyd’s. 
Neither conventional RTC nor the quoted text was the subject of relevant 
dispute, argument or judicial consideration in Clementson. “Under English 
law” is inaccurate and misleading. 

(2) The Article appears to have misunderstood (and quotes selectively) the very 
words—“agree to indemnify”—on which it seeks especially to rely. 


Conventional RTC cannot be a contract 47 of indemnity, because its 
principal effect is to render the conventionally outward-RTCed SYA 
participant incapable of ever actually suffering, or procedurally dealing 
with, a relevant loss. For example, he is never the subject of any claim on 
any outward-RTCed insurance contract; can never pay it even if he wished 
to do so (including by way of supplementing any shortfall in the outward 
RTC premium); can never claim on any outward RTC; can never be 
reimbursed by any inward-RTCing SYA participant (including by way of 
refund for an excessive inward RTC premium); can never be pursued under 
any agency agreement (including by way of cash call) for any part of the 
claim; and can never be pursued under any trust deed for relevant personal- 
use funds (such as personal reserve and Lloyd’s deposit). No 
indemnification ever occurs, whether by reimbursement or otherwise. 

The Council of Lloyd’s appears regulatorily to have recognised these elementary 
dynamics—the contractual bases for which are alluded to later in the present 
article—when promulgating the words “discharge or procure the discharge of” in 
the Syndicate Accounting Byelaw’s definition of conventional RTC, which 
definition reads (so far as presently relevant; italics added):- 

an agreement under which underwriting members (the “reinsured members”) who are members of 
a syndicate for a year of account (the “closed year”) agree with underwriting members who 
constitute that or another single syndicate for a later year of account (the “reinsuring members”) 
that the reinsuring members will discharge or procure the discharge of, or indemnify the reinsured 
members against, all known and unknown liabilities of the reinsured members arising out of 
insurance business underwritten through that syndicate and allocated to the closed year of account 


Like RTC other “reinsurance” paraphernalia such as a “premium” (in reality a 
reserve 48 ) and its historical processing at Lloyd’s Policy Signing Office, 49 
indemnity is misleading as to conventional RTC’s true nature. 

13. Conventional RTC considered 

Of the six 50 types of RTC established at Lloyd’s, it may be useful to briefly 
consider conventional RTC. The Article omits to mention that Clementson — 
erroneously relied on by the Article as English authority that conventional RTC 
is mere reinsurance—alludes to the true nature of that elusive transaction: 

A Name has been regarded by the DTI as ceasing to conduct insurance business when all his open 
years have been closed by RITC. Because RITC is treated as ending a Name’s involvement in a 
syndicate for regulatory and tax purposes, it is effectively the mechanism whereby a Name is able 

to be released from his membership of Lloyd’s. 



The Article omits to mention a similar passage in another of its relied-on cases, 
Hayter v Nelson 52 That extrication (the very reason for the Council of Lloyd’s 
promulgating the Reinsurance to Close (Restriction) Byelaw 53 ), and the 
corresponding infiltration, are best described in the following SUA 1 provisions, 
which express prior relevant customary practice at Lloyd’s. They are dispositive 
of conventional RTC however much a court may be misdirected to the contrary 
(and whether or not conventional RTC effects novation as such is completely 
beside the point). The Article does not allude to any of them, though (as 
discussed elsewhere in the present article) it does quote, and attribute bogus 
jurisprudential status to, other Lloyd’s contractual provisions. 

The Article’s failure to mention any of the following provisions recalls a recent 
deposition—apparently now claimed by Equitas Re to be conventional RTC’s 
locus classicus —seeking to deal in detail with conventional RTC in which the 
deponent, a prominent English Queen’s Counsel specialising in insurance law, 
having expressed the firm view that conventional RTC was reinsurance, was 
asked: “Does the Lloyd’s agency agreement refer in any way to reinsurance to 
close?”. He answered, “I shouldn’t be surprised but I haven’t looked at it 
recently and I don’t know sorry.” 54 Why these provisions have been 
pandemically ignored may become one of the curiosities of malpractice 
jurisprudence. 

(1) SUA 1, §9.2A:- 

A decision by the Agent to close a year of account in accordance with clause 5(ad) shall be 
effected by the Agent by the inclusion in the underwriting account of the Managed Syndicate for 
the next succeeding year of account of an amount representing a provision for all known and 
unknown liabilities attributable to the year of account which is closing. 


Infiltration of the conventionally inward-RTCed liability is effected under this 
provision. The transfer is effective for all back-office purposes including cash 
calls, cash call statements, funding from the SYA participant’s premiums trust 
fund, and drawdown from his Lloyd’s deposit, personal reserve fund and other 
funds at Lloyd’s. 

(2) SUA 1, §7.4:- 

The Name acknowledges that risks underwritten at a time when he was not a member of the 
Managed Syndicate (whether by reinsurance to close or under clause 8 or otherwise) may be 
included as liabilities of the Managed Syndicate and the Name hereby agrees that he will be 
bound by the manner of the Agent’s accounting treatment of any such risks. 


Under this provision, the conventional inward-RTCing SYA participant consents 
to full infiltration. If the inward-RTC “premium” is too much, in principle he 
takes the benefit, and the outward-RTCed SYA participant has no recourse to the 
inward-RTCing stamp for any surplus (in practice, the managing agency 
manipulates the premium to show a “profit” or “loss” depending on 
circumstances). If the inward-RTC premium is insufficient, and relevant SYA 
participants’ funds are insufficient to make up the deficit, the managing agency 
may choose to make a cash call on the inwards, who have no recourse to any 
outward for the deficiency. 

(3) SUA 1, §9.2:- 

A decision by the Agent to close a year of account ... shall be effected by the Agent, through the 
active underwriter of the Managed Syndicate or some other duly authorised officer of the Agent, 
executing a written memorandum of the terms of the contract of reinsurance to close. Upon the 
execution of the memorandum the contract of reinsurance to close shall be binding on the 
reinsuring members and the reinsured members. . ., and after such execution the Agent shall have 
no authority to cancel or vary the contract of reinsurance to close. 

Conventional RTC’s extrication-infiltration effects are immutable and 
irreversible. The assured-at-Lloyd’s could not collect against a conventionally 
outward-RTCed SYA participant in the (presumably rare) event that he was ever 
(wrongly) advised that it was in his financial interest to do so, because after 
extrication there is no mechanism at Lloyd’s to fix him with any relevant 
liability. Indeed, business at Lloyd’s could not be conducted if any 
conventionally outward-RTCed SYA participant were to be resurrected into the 
financial matrix. 

(4) SUA l, §5(e) empowers the managing agency to:- 

determine (subject to any requirements of the Council) to which year of account the benefit and 
burden of any contract of insurance should belong, irrespective of the date of acceptance of a risk 
or the signing of a policy. 


This provision, though not essential for conventional RTC’s extrication- 
infiltration effects, further indicates that allocation of a particular insurance 
liability to a particular SYA stamp is not immutable, especially in relation to the 
relevant accounts of an originalis. 

(5) SUA 1, §3(p) empowers a managing agency to:- 


mn off the business of the Managed Syndicate in respect of any year of account until such time as 



the liabilities arising out of that business are covered by reinsurance to close. 


The provision deprives the conventionally outward-RTCed SYA participant of a 
managing agency empowered to run off the conventionally outward-RTCed 
insurance contracts. 


Part IV: The Liability of SYA Participants 

14. Liability of the conventionally outward-RTCed originalis "under 
English law” 

The Article, p.14, states:- 

... [U]nder reinsurance to close, the Names subscribing to the original policies of insurance 
remain liable to the policy-holders on those policies because under English law “no such 
agreement can relieve those original Names of their liability to policyholders.” 


The passage is multiply infelicitous. For example:- 

(1) The Article, footnote 115, attributes the words in quotation marks to Hayter 
v Nelson, unreported, September 14, 1989 (Evans J). The snippet is not 
authoritative, still less authority, on any aspect of conventional RTC as 
actually operated at Lloyd’s. The sentence in the judgment actually reads: 
“As Mr Kiln [the arbitrator] points out, no such agreement can relieve the 
original Names of their liability to policy holders”. It is not clear from the 
judgment whether the “agreement” referred to by the arbitrator is 
reinsurance (which was the subject of the case), or conventional RTC 
(which was not). The judge’s approbation of the arbitrator aside, the nature 
of conventional RTC was in any event not in issue in the case, nor the 
subject of any argument, nor judicially considered, nor adjudicated. 55 The 
judge particularly did not consider the relevant managing agency agreement 
provisions (mentioned elsewhere in the present article) under which the 
conventionally outward-RTCed SYA participant is necessarily 
comprehensively extricated from, and positively prevented from having 
anything to do with, any of his conventionally outward-RTCed liabilities. 

(2) Even if Hayter purported to adjudicate conventional RTC’s extrication 
incident, which it does not, any conclusion that extrication was not effected 
would be wholly unsustainable. Were a purist English court to hold that 
conventional RTC does not in effect novate the underlying insurance 


contract, it would thereby deprive the assured-at-Lloyd’s—who presumably 
consents to the rule-based and customary practice of conventional RTC—of 
such particular securitisation as is inherent in conventional RTC’s 
transposition to a fresh SYA participant supposedly with captive funds at 
Lloyd’s (and the Council of Lloyd’s semi-automatic deployment of the 
Central Fund in default), and impose upon him the insecurity inherent in a 
former Member long dead, untreaceable, impecunious and without a 
managing agency. No rational court would so hold. 

(3) The Article, footnote 115, also cites to Clementson, 201, which, according 
to the footnote, “recogniz[es] that the Names who underwrote the original 
policy are still liable after reinsurance to close”. Neither conventional RTC 
nor the front- or back-office contractual liability of a conventionally 
outward-RTCed originalis was in issue, or the subject of any argument, or 
judicially considered, or adjudicated, in Clementson, including at ibid., 201, 
which page does not contain the formulation “the Names who underwrote 
the original policy are still liable after reinsurance to close” or any text 
resembling it. If the Article does mean to refer to Clementson, 201, that 
reference indicates that the Article’s authors appear to have misunderstood 
conventional RTC. Because of the latter’s comprehensive-extrication-and- 
infiltration incidents, neither the funds at Lloyd’s nor the “chain of security” 
discussed at op. cit., 201, is ever used to meet the liabilities of any 
conventionally outward-RTCed SYA participant. Indeed, because of 
conventional RTC’s extrication incident, there is no back-office mechanism 
at Lloyd’s whereby any such recourse (which would defeat the purpose of 
conventional RTC) could practicably be effected. 

The principle applies not only to every conventionally outward-RTCed 
originalis but to every subsequent generation of conventionally outward-RTCed 
SYA participant. 

15. “[T]he Names retain full liability to the policyholders” 

The Article, p.8 (and see generally ibid., p.7-9) represents that “the Names retain 
full liability to the policyholders”. This appears to be a variation on the Article’s 
originalis- based theme that the assured-at-Lloyd’s must recourse to a SYA 
participant personally. In citing to Re Yorke and other cases, and (at ibid., p.7) to 
RRC 4, recital (J), 56 the Article appears to seek to suggest that the EquitasRe- 
assured-at-Lloyd’s must collect from the EquitasRe-reinsured SYA participant 
(and that the latter is susceptible to a collection action by the former). The 


apparently genuine apprehension of the Re Yorke and Leighs courts and the 
Article that the assured’s-at-Lloyd’s recourse is truly to each individual relevant 
SYA participant individually suggests profound ignorance of the front office and 
the back office at Lloyd’s. It is correct that the EquitasRe-reinsured SYA 
participant does retain a certain liability on each of his EquitasRe-reinsured 
insurance contracts, but not in the direct-recourse sense insinuated by the 
Article. He is not a collection object. 

(1) As a front office matter, from the EquitasRe-assured’s-at-Lloyd’s 
perspective, for collection (and, presumably, coverage before that) to be 
solely at the level of a dead insolvent individual EquitasRe-reinsured SYA 
participant, resident before his death in Ivory Coast, with a £72.31 gross 
liability on a particular EquitasRe-reinsured insurance contract, would 
render commerce at Lloyd’s ridiculous. Far from providing the EquitasRe- 
assured-at-Lloyd’s with front-office recourse to himself, the EquitasRe- 
reinsured SYA participant is (however eviscerating the EquitasRe- 
reinsurance premium) and remains (however dead, untraceable or 
impecunious) the EquitasRe-assured’s-at-Lloyd’s conduit to certain relevant 
funds at the Lloyd’s enterprise, providing the latter with recourse to a 
variety 57 of expressly 58 and arguably 59 available common-use claims 
payment trust funds (a discussion of which is outside the present article’s 
scope), furnished by the Lloyd’s enterprise, as required by numerous 
external insurance regulatory authorities in numerous jurisdictions, in order 
specifically to obviate the absurdity of front-office collection from any 
individual SYA participant personally. For example, the Lloyd’s US Surplus 
Lines Common-Use Trust Fund pays out 100% of a claim if the EquitasRe- 
assured-at-Lloyd’s obtains a final judgment against a relevant SYA 
participant; 60 not so if the judgment has been obtained against Equitas Re. 
If the correct trust is correctly accessed, the trustees cut a check to the 
assured-at-Lloyd’s for 100% of the judgment debt. 

(2) as a back-office matter, the EquitasRe-reinsured SYA participant himself 
will typically have been released (as discussed elsewhere in the present 
article) from all liability to provide any back-office funds in relation to any 
EquitasRe-reinsured liability; nor is he under the slightest external 
insurance regulatory obligation to maintain any assets for any purpose in 
any jurisdiction. The SYA participant’s cufflinks are vulnerable 61 only in 
the back office (viz., to members’ agencies, managing agencies, Lloyd’s, 
etc.) never in the front office (viz., to an assured-at-Lloyd’s). 


The FSA appears to share both the above pragmatic approach and also the 
Article’s own logic that Equitas Re and its impecuniosity are completely 
irrelevant to the EquitasRe-assured’s-at-Lloyd’s right to collect 100% of a valid 
claim at the Lloyd’s enterprise. Under the extraordinary circumstances of R&R, 
one would have thought that if direct collection had been intended, the FSA (and 
its relevant predecessor, the DTI) would have imposed meaningful relevant 
financial requirements on each EquitasRe-reinsured SYA participant and his 
personal representatives and heirs, and relevant SYA-participant-specific 
accounting requirements on Equitas Re. Equitas Re is believed presently to 
maintain no relevant records. As it is presently, the FSA register of EquitasRe- 
reinsured SYA participants presently is merely of such addresses, real or false, as 
registrants choose to provide. 

The Lloyd’s enterprise itself has indeed put itself in a difficult funding position. 
Those R&R releases mean that the typical 12 EquitasRe-reinsured SYA 
participant remains the EquitasRe-assured’s-at-Lloyd’s front-office conduit to 
relevant funds at the Lloyd’s enterprise, yet (as a back-office matter) cannot be 
the subject of any relevant SYA-level cash call either at Lloyd’s or by Equitas 
Re; nor is the EquitasRe-reinsured SYA participant susceptible to Member-level 
contributions to the Central Fund if he is no longer a Member. Such matters are 
not the concern of any EquitasRe-assured-at-Lloyd’s or any EquitasRe-reinsured 
SYA participant, 63 but that of the Lloyd’s enterprise and of current (especially 
current corporate) Members, to the extent they wish to fund and make 
available 4 the New Central Fund, and thus enable the Lloyd’s enterprise to 
honour its public blandishments of superior securitisation. 


Part V: Miscellaneous 

16. Equitas Re as agent-for-service of EquitasRe-reinsured SYA 
Participants: Amerada Hess 

The Article, p.9-10 mentions the Amerada Hess v Rome case. The Article’s 
quotations from and characterisation of the judgment are multiply infelicitous. 
For example:- 

(1) The Article, p.9 states: “The clear distinction between the Reinsurance 
Contract involving Equitas and the Names on the one hand and the 
underlying insurance contracts involving the Names and their policyholders 


on the other is further illustrated in Amerada Hess v. CW Rome. ” The case 
discusses no such distinction. Indeed, it does not consider any insurance 
contract at all. Rather, so far as relevant, it considers certain provisions in 
an unspecified 65 managing agency agreement, and unspecified provisions in 
RRC 4. 

(2) The Article, p.9-10 quotes the judgment in this way: “[the claimants] 
embarked on a course—the attempt to effect service on the syndicates by 
serving Equitas—which a few minutes’ investigation of the Equitas 
reinsurance contract would have shown to be completely hopeless.” The 
Article’s insertion of the word “claimants” appears to seek to give the 
impression that the judge held that the claimants’ attempt to serve Equitas 
Re as a principal was completely hopeless, and that he found that RRC 4 
says that such an attempt was completely hopeless. Contrary to the Article’s 
representation, the judge did not use the words “the claimants”. He used the 
words “Holmans had”. Far from trying to sue Equitas Re personally, 
Holman Fenwick & Willan—the claimants’ solicitors—were trying to serve 
Equitas Re merely as an agent of relevant EquitasRe-reinsured SYA 
participants in the absence of any more obvious agent-for-service. 

On that point, the judge held that Equitas Re was not an automatic agent-for- 
notice. In doing so, the judge did not investigate all relevant provisions of either 
RRC 4—indeed, both the judge and relevant lawyers appear to have confused 
Equitas Re’s RRC 4, §3 reinsurance and ibid., §9 run-off functions 66 —or any 
relevant managing agency agreement. 7 Had he done so, he would arguably have 
been led to conclude that one of Equitas Re’s essential functions is to 
compulsorily (not discretionarily 68 ) receive service of process on behalf of 
EquitasRe-reinsured SYA participants, especially in the current absence of any 
mechanism permitting service at, for example, One Lime Street (as the 
EquitasRe-reinsured SYA participant’s last known place of business). 
Presumably no English court in possession of all the facts would deprive Equitas 
Re of the exercise to the fullest of its run-off agency role, a fortiori to the extent 
that Equitas Re insists that Lloyd’s brokers broke claims on EquitasRe-reinsured 
insurance contracts solely to itself. Contentious business at Lloyd’s as currently 
configured could not rationally be conducted on any other basis. 69 

(3) The Article, p.10 states ‘“Amerada makes clear that policyholders under 
English law have no direct cause of action against Equitas by reason of the 
Reinsurance Contract.” That is an egregious mischaracterisation of both the 


judgment and the underlying dispute. Equitas Re’s personal liability to the 
claimants was never in controversy. The judge did not consider it. The 
claimants did not plead or argue it. The case did address an application the 
claimants happened to make to amend their claim, but an allegation that 
Equitas Re was personally liable to them, even as a run-off agent, was not 
even one of their proposed amendments. The case, so far as relevant, 
concerned only Equitas Re as agent for service of process. 70 

(4) The Article, footnote 69 asseverates: “The position advocated in Amerada 
Hess was affirmed as legally correct in National Bank of Greece SA v. RM 
Outhwaite, 16 January 2001 (Q.B.).” That statement is pernicious. The 
National Bank of Greece case 71 does not mention Amerada Hess, and does 
not adjudicate the extent to which Equitas Re was or was not an agent-for- 
service. 7 Irrationally dismissive 3 of Equitas Management Services Ltd. as 
an agent-for-service for EquitasRe-reinsured SYA participants, the judge 
appears to have adopted without consideration (and to some extent 
contradictorily 74 ) the bizarre and obviously erroneous contention 75 by the 
legal representative of “Equitas” 76 that service had to be effected on either 
each relevant EquitasRe-reinsured SYA participant individually or on a 
representative SYA participant personally. Indeed, the case is noteworthy 
for the judge’s failure to adjudicate the point, and for the claimant’s 
unnecessary and inappropriate attempt to serve one supposed relevant SYA 
participant personally out of the jurisdiction. 

(5) The Article, p.9 states: “[t]he claimants delivered writs for service to 
Equitas instead of to the Lloyd’s syndicates”, “[t]he court held that service 
on Equitas would not effect service on the relevant reinsured Lloyd’s 
syndicates”, and “[t]he claimants argued that serving Equitas was effective 
service on the syndicates”. These references to syndicates indicate 
misunderstanding. A syndicate properly so called is not a proper servee in 
any event, because it is incorporeal, has no members, participants or 
relevant representatives, and does not trade or conduct any activities. 

17. The Article’s purpose and conclusion 

The Article’s stated purpose, at ibid., p.4-5, was “to demonstrate that the 
majority view of American courts is entirely consistent with general principles 
of English law, including cases that have considered the Equitas reinsurance 
arrangement.” English law, especially the jurisprudence which has considered 


RRC 4, does not provide the support claimed. The Article therefore fails in its 
purpose. It also missed a fine opportunity to counter the myth, misunderstanding, 
mischaracterisation, half-truth, omission and terminological imprecision 
obstructing this essentially straightforward subject’s accurate exposition, and to 
expound, for the benefit of “misguided” 7 US assured-side lawyers, how Equitas 
Re and its reinsurance functions actually bear—financially, substantively, 
procedurally and administratively—on their all too often ill-served clients. 
Instead, the Article appears to be an attempt to disseminate fresh 
misinformation. 

The first book 3 ever written specifically on the Lloyd’s enterprise was published 
in 1991. Since then, and notwithstanding epic litigation 79 and continuing 
material financial and legal contentiousness, the law and practice of Lloyd’s has 
failed to evolve into either a scrupulous academic subject or a rigorous 
professional discipline, in England as elsewhere. It is particularly fashionable for 
the self-professedly expert Lloyd’s-Equitas lawyer to contrive bogus financial 
models, and counsel cheap settlement at Equitas Re, or even (as the Article 
correctly points out) to pursue Equitas Re personally, because he has failed to 
familiarise himself with his client EquitasRe-assured’s-at-Lloyd’s continuing 
right to 100% indemnity at Lloyd’s. 80 Such matters, and the endemic 
imprecision that continues to characterise the practice of this most recondite 
subject, will doubtless eventually be aired in the malpractice courts. 


THE EQUITAS CONSTRUCT: SOME CURRENT 

REFLECTIONS 


Two propositions 

Two propositions ought to dominate consideration of the Equitas construct. First, 
that the essence of buying insurance at Lloyd’s is recourse to the Lloyd’s 
enterprise for 100% of a valid claim, not to Equitas Re (or any other reinsurer) 
for less than 100%. Secondly, that the essence of selling insurance at Lloyd’s is 
the Council of Lloyd’s obligation to ensure and deploy a Central Fund sufficient 
to pay those claims 100%. In short, current underwriting members of Lloyd’s, 
however corporate, have an inalienable back-office obligation to pay sufficiently 
into a sufficient Central Fund. For political reasons, the FSA chooses to not 
articulate the Lloyd’s enterprise’s obligation clearly. FSA Lloyd’s Rulebook, para 
3.2.1G says: The Society should seek to ensure that the Central Fund provides 
protection for policyholders at least equivalent to that available to other 
policyholders under the compensation scheme.’ But this curious attempt at 
regulation does not mean that the obligation to maintain, or the obligation 
(framed at Lloyd’s as a discretion) to deploy, a sufficient Central Fund do not 
exist. Perhaps the secret Notices of Requirements imposed by the DTI in 1996 
contain the answer. 

Mass delusion about dispossession 

For reasons presently unclear, the notion appears to have taken hold that an 
Equitas Re-assured-at- Lloyd’s is now in effect insured at Equitas Re, and has 
been lawfully dispossessed of his right of 100% recourse to the Lloyd’s 
enterprise. The Equitas Re-assured-at-Lloyd’s appears to have spontaneously 
generated his own delusion of dispossession. The myth of dispossession appears 
to have taken hold among US assured-side lawyers simply as a result of Equitas 
Re telling them so. That the Lloyd’s enterprise continues to compulsorily 
provide various mid-office trust funds in the US to fully securitise US liabilities 
incurred at Lloyd’s appears to have been largely overlooked. Such lawyers 
persist in counselling and consummating unnecessarily cheap settlements—and 
releases of Lloyd’s parties—at Equitas Re. For the sake of saving the relatively 



few dollars that it would cost to buy in genuine expertise, assured-side lawyers 
appear to be more than willing to risk the full legal and professional 
consequences of misleading and misdirecting their clients or (in the case of in- 
house counsel) abruptly enlightened CEOs and shareholders. As time passes, the 
pressure to continue the charade will tend to increase. 

Nor has the notion of dispossession been corrected by Lloyd’s (which for 
financial and political reasons wants the liabilities reinsured by Equitas Re to 
just go away), his own or any other Lloyd’s broker (which does not concern 
itself overly with run-off business), Equitas Re (whose mission is to shield 
Lloyd’s from its own liabilities), the FSA (which is under political pressure to 
not regulate the Lloyd’s enterprise rigorously), the New York Insurance 
Department (which wants to preserve the commercial status quo) or any others 
in official positions who know perfectly well that no dispossession has occurred. 
A well-timed, well-directed public word from any one of them might have 
stopped the mass delusion from taking root. 

Duplicity at Equitas Re and at Lloyd’s 

Equitas Re has its own problems. It has for years been representing to regulators 
that it is solvent, while insisting to assureds-at-Lloyd’s that it is about to become 
insolvent. Neither representee appears to have realised what Equitas Re has been 
saying to the other. The duplicity mimicks that at Lloyd’s, where the Council of 
Lloyd’s has for years been representing to policyholders—in ‘chain of security’ 
and ‘Security at Lloyd’s’ blandishments—that the Central Fund is definitely 
available to pay claims, while on the other hand it has promulgated New Central 
Fund Byelaw, clause 8(3)(b) and (4)(b), which prevent the Council from 
deploying the ‘New’ Central Fund to pay EquitasRe-reinsured insurance 
liabilities absent the consent of members of Lloyd’s in corporation general 
meeting. That prohibition is in turn inconsistent with Settlement Offer Document 
(Lloyd’s, July 1996), p.123-4 (italics added): ‘The Society has a number of 
contingent liabilities in respect of risks under policies allocated to 1992 or prior 
years of account. If Equitas is unable to pay the 1992 and prior liabilities in full, 
the Society will be liable to meet any shortfall arising in respect of these 
policies’. And see ibid., p.135 (italics added): ‘The Central Fund underpins the 
operation of the Lloyd’s market, enabling policyholder claims to be met in full as 
they fall due and allowing participants in the market to conduct their affairs on 
the assumption that the market as a whole will continue to operate as a going 
concern.’ 



Tangled web 

In what has now become a thoroughly tangled web, in which Lloyd’s, Lloyd’s 
brokers, regulators and policyholder lawyers have cemented themselves into 
various awkward positions, Equitas Re must string out as long as possible the 
illusion of dispossession. It would defeat the whole object of R&R were Equitas 
Re-assureds-at-Lloyd’s to fully appreciate their right of full recourse to Lloyd’s, 
and were liabilities supposedly safely translated into Equitas Re to bounce back 
at the Lloyd’s enterprise. 

But the moment that Equitas Re goes into any sort of insolvency process, 
especially Proportionate Cover, the illusion will be dispelled. That in turn will 
lead to exponentially increased, hasty collection litigation by US Equitas Re- 
assureds-at-Lloyd’s who suddenly realise their true options, which in turn is 
likely to put pressure on relevant US trust funds. It would be inconvenient timing 
indeed if that were to happen at the very time that Lloyd’s was negotiating with 
US state insurance regulators to reduce the level of any of those trust funds. 
Presumably the Lloyd’s enterprise—which presently has no intrinsic or extrinsic 
proportionate cover mechanism of its own to protect its relevant components 
from the real world—will instruct the “Lloyd’s Director” on the board of Equitas 
Holdings Ltd. to intervene to stop Equitas Re committing any strategic error. 

Equitas Re would not be doing its job of protecting the Lloyd’s enterprise— 
enforcing the ‘ringfence’—and ensuring that some valid claims are not paid 
100%, were it merely to pay claims as usual. Paradoxically, it needs high-profile 
large deals to foster the illusion that it is relevant, and to continue its mission of 
protecting those who currently sell insurance at Lloyd’s as if pre-1993 non-life 
liabilities had mysteriously vanished. As assureds-at-Lloyd’s realise that they are 
the victims of shortchanging, perhaps those deals will now stop, although some 
assured-side lawyers who have already given wrong advice can be expected to 
continue to promote cheap quick deals at Equitas Re principally in order to save 
face. Since Equitas Re’s demise will inevitably demonstrate that the Equitas Re- 
assured’s-at-Lloyd’s recourse has never been solely to Equitas Re, such a tactic 
would quickly become self-defeating. 

Industrial Guarantee v Lloyd’s 

One of the major curiosities of the Lloyd’s enterprise is the apparent absence of 
any statute or common law adjudicating the Lloyd’s policyholder’s right of 



recourse to the Lloyd’s enterprise. In the period between the imposition of the 
Central Fund (see Central Fund Agreement, May 18, 1927) and R&R, there was 
no need for any such law because the Lloyd’s enterprise always generally did 
pay valid claims 100%. Since R&R, there has been a contradiction between 
Lloyd’s public blandishments of full—nay, superior—securitisation at Lloyd’s 
and the short-changing going on at Equitas Re, and between those blandishments 
and the bizarre belief that the policyholder may have to collect against each 
relevant syndicate-year-of-account participant personally. The Lloyd’s 
enterprise’s own personal liability on insurance contracts made at Lloyd’s almost 
was decided in Industrial Guarantee Corporation v Lloyd’s (1924) 19 Lloyd’s 
List Law Reports 78. In that case, Bailhache J considered the Lloyd’s 
enterprise’s centrally published blandishment that ‘[i]t has justly been said that 
Lloyd’s has solved the problem of combining individual energy, enterprise and 
initiative with the collective security of a corporate body. From this you will 
realize that Lloyd’s is the largest insurance institution in the world.’ Of course it 
was (and is) no part of Lloyd’s commercial strategy to encourage any 
policyholder to believe that collection would ever have to be made from any 
individual member of Lloyd’s personally, a preposterous, regulatorily 
unsustainable, administratively unfeasible notion that even the Chancery 
Division appears now to have accepted (see for example Re Yorke (deed.); Stone 
v Chataway [1997] 4 All ER 907; Practice Statement: Estates of Deceased 
Lloyd’s Names, May 25, 2001 [2001] 3 All ER 765). 

The judge in Industrial Guarantee opined that some of the blandishments made 
by Lloyd’s ‘might be calculated to mislead’ (op. cit., 83). ‘If I had to consider 
this question: what meaning does the pamphlet issued by Lloyd’s Committee 
convey to a person who knows nothing about the business of Lloyd’s and is 
making up his mind whether he shall insure with Lloyd’s or whether he shall 
insure with the companiesf,] and if I were asked whether a person reading that 
pamphlet ... would reasonably suppose that the Committee of Lloyd’s stated 
there and offered that if he would insure with Lloyd’s the Corporation of Lloyd’s 
would be answerable for his insurances, I should consider the question a 
question of very great difficulty, ... which would have to be decided, not on the 
one or two erroneous statements in it but upon what is the true effect of the 
whole pamphlet.’ 

Fortunately for all concerned, the judge did not need to decide the point, and 
shortly after that case, the then Committee of Lloyd’s imposed the Central Fund 
on members of Lloyd’s. It looks as if the English courts - long disposed to 



protecting and elevating the Lloyd’s enterprise - may soon have to critically re¬ 
examine the Lloyd’s enterprise’s centrally disseminated blandishments. 


Bottom line 

The Equitas construct depends on the continuation of the mass delusion that the 
Equitas Re-assured- at-Lloyd’s has been validly dispossessed of his right of 
100% recourse to the Lloyd’s enterprise, and or that R&R otherwise extricated 
the enterprise from its own insurance liabilities in a way that legally binds the 
Equitas Re-assured-at-Lloyd’s. Neither proposition is legally sustainable. In 
some cases, neither Equitas Re nor the assured’s-at-Lloyd’s own lawyers are in 
any hurry for him to discover his true position. 

Equitas Re-assureds-at-Lloyd’s have been so completely persuaded that Equitas 
Re is their only recourse that many, apparently, are now simply waiting for 
Equitas Re to declare itself insolvent and then will take whatever they can get 
from Equitas Policyholders Tmstee Ltd. In many cases, the waiting time will be 
far better spent in competently and proactively pursuing claims—if necessary in 
litigation or arbitration so as to qualify for 100% pay-out from relevant Lloyd’s 
US trust funds. Large US corporations will warm to the view that it is financially 
more rational and productive to spend a reasonable period of time in well- 
targeted, genuinely expertly conducted litigation / arbitration in order to receive 
100% from relevant trust funds—or at least to use such proceedings to put 
quality settlement pressure on Equitas Re—than to take the pre-litigation deep 
discount graciously meted out by Equitas Re in a haze of myth, 
misunderstanding and acquiescent lawyering. 

The facade of dispossession was sustainable so long as the Equitas Re-assured’s- 
at-Lloyd’s own lawyers were content to aid and abet Equitas Re’s shortchanging. 
Those lawyers not hell-bent on ending up in the malpractice courts are now 
beginning to know better. 



LLOYD’S COMPENSATION INSTRUMENT 
(“INSTRUMENT”) APPLIES FSA 
COMPENSATION SCHEME FROM 1.1.04 TO 
PRIVATE CONSUMERS AND SMALL 
BUSINESSES INSURED AT LLOYD’S 

KEY DOCUMENTS (all available at www.fsa.gov.uk):- 

• FSA Compensation Scheme 

• FSA Lloyd’s Rulebook 

• Lloyd’s Compensation Instrument (FSA 2003/75) 

• Policy Statement 177: Lloyd’s policyholders: Review of compensation 
arrangements including feedback on CPI 77 and made text (FSA, October 
2003) 

• Consultation Paper 177: Lloyd’s policyholders: Review of compensation 
arrangements (FSA, April 2003) 

(1) Bottom line: Changes to Rules, effective 1.1 2004, avail private consumers 
and small businesses insured at Lloyd’s • do not cover reinsurance • 
quitasRe-assured-at-Lloyd’s • not a substitute for the Central Fund • 
various securitisation-relevant sub-text, including that the FSA apparently 
considers the Central Fund to be obligatory, not discretionary. 

(2) FSA’s apparent aspiration: FSA Lloyd’s Rulebook expressly aspires to 
protect the assured-at- Lloyd’s without discrimination between type of 
insurance product, the UY in which it was sold, the SYA stamp by which it 
was sold, or the assured’s-at-Lloyd’s (corporate or other) nature or location: 
see for example ibid., §§1.1.2G; 3.1.3G; 5.1.3G; 9.1.4G. 

(3) Folding into pre-set mix: The Instrument makes no structural changes to 
the FSA Compensation Scheme, including to broaden the latter’s claimants, 
contracts or maxima: the Scheme remains available principally only to 
private consumers and small businesses (see this Note, Appendix). 

(4) Mechanics: The Instrument addresses financial insecurity at Lloyd’s at the 


level of individual SYA participant. If the latter is financially unstable - a 
fact best known in the back office at Lloyd’s rather than to the FSA - the 
FSA expects the Council to deploy, obligatorily, not discretionarily, the 
Central Fund to remedy any relevant cash call or other back-office funding 
deficiency. The Council already does use the Central Fund as an automatic 
PU-fund float. From 1. 1. 2004, the private consumer and the small 
business assured-at-Lloyd’s will be indemnified by and under the FSA 
Compensation Scheme in the event that the Central Fund is insufficient to 
remedy such deficiency. 

(5) What the Instrument will do for its beneficiaries: The Instrument’s 
extension of the FSA Compensation Scheme to private consumers and 
small-business assureds-at-Lloyd’s may improve the latters’ overall 
condition at Lloyd’s by semi-clarifying the Council’s obligation to provide 
and deploy a sufficient Central Fund in the first place, to which extent, the 
consumer / small business assured-at-Lloyd’s will no longer be at the mercy 
of Members, including in Corporation general meeting (and presumably 
relevant Central Fund byelaws will now have to be amended to delete all 
references to Members’ dispository powers and all relevant references to 
the Council’s Central Fund discretion). Of late, the Council appears to have 
tried to avoid both obligations by (for example): (1) giving various formal, 
express, back-office undertakings to corporate Members indicating a ceiling 
to their Central Fund contributions - a political gesture of no regulatory 
character; (2) promulgating the New Central Fund ‘ringfence’ provision 
(which are in any event unlikely to survive competent challenge before a 
properly directed court). 

(6) What the Instrument will do for assureds-at-Lloyd’s excluded from the 
FSA Compensation Scheme: For the substantial corporate assured-at- 
Lloyd’s, the Instrument will: (1) give some comfort that the FSA appears to 
consider the Council’s claims payment securitisation use of the Central 
Fund to be obligatory, not discretionary; (2) remind it to monitor the Central 
Fund’s continuing sufficiency. Query if the Instrument will have a 
detrimental securitisation effect on excluded assureds-at-Lloyd’s by 
pressurising the Council to prioritise the Central Fund in favour, 
paradoxically, of paying FSA Compensation Scheme beneficiaries; (3) 
remind it that there is no presently established third-party rescue fund once 
the Lloyd’s enterprise has run out of money. 



(7) Solus’ continuing front-office recourse irrelevance: It is not irrelevant 
that the FSA continues to impose no obligation on any EquitasRe-reinsured 
SYA participant to maintain any funds in any jurisdiction for any purpose. 

(8) Relevance of expressly available trust funds: Full securitisation of a valid 
claim by the Central Fund is, of course, without prejudice to expressly 
available claims payment securitisation trust funds. 

(9) What the Instrument does not do to FSA Lloyd’s Rulebook: Having 
now inquired into claims payment securitisation specifically at Lloyd’s, it is 
perhaps significant that the FSA continues, in FSA Lloyd’s Rulebook, to 
(for example): (1) ignore the Council’s purported distinction between the 
Old Central Fund and the New Central Fund; (2) disregard the purported 
New Central Fund Byelaw, §8 ringfence in which the Council seeks 
(arguably ultra vires ) to prohibit itself from using New Central Fund money 
to pay Equitas Re-reinsured liabilities absent the consent of Members in 
Corporation general meeting; (3) make no distinction between EquitasRe- 
reinsured and any other insurance liabilities incurred at Lloyd’s - all appear 
equally qualifying of full Central Fund indemnification. The Lloyd’s 
enterprise has no proportionate cover plan facility of its own (cf Equitas Re 
and Equitas Ltd.); (4) make no attempt to require the Council to amend 
relevant byelaw provisions which purport to make deployment of the 
Central Fund discretionary; (5) fail to clarify the solus ’ front-office recourse 
irrelevance; (6) fail to clarify the Lloyd’s enterprise’s personal liability for 
pre-contractual blandishments of superior securitisation, and the availability 
to assureds-at-Lloyd’s of the Corporation’s (other) personal assets (see 
Lloyd’s Act 1911, s.7); (6) fail to make FSA Lloyd’s Rulebook, §3.2.1G 
prescriptive. We note the FSA’s continuing misunderstanding that the latter 
provision already is prescriptive: see for example CP177, §2.7 (The FSA 
requires Lloyd’s to ensure that the Central Fund arrangements at least 
match the protection for other policyholders under the FSCS’ - there is no 
such requirement). 


APPENDIX 

FSA Compensation Scheme: Summary, Not-Exhaustive Outline 

(1) The Rules: The Rules are set out in fourteen Chapters (1 Introduction and 
Overview; 2 The FSCS; 3 The qualifying conditions for compensation; 4 



Eligible claimants; 5 Protected claims; 6 Relevant persons in default; 7 
Assignment of rights; 8 Rejection of application and withdrawal of offer; 9 
Time limits on payment and postponing payment; 10 Limits on the amount 
of compensation payable; 11 Payment of compensation; 12 Calculating 
compensation; 13 Funding; 14 Participation by EE A Firms) and six 
Schedules (1 Record-keeping requirements; 2 Notification requirements; 3 
Fees and other required payments; 4 Powers Exercised; 5 Rights of action 
for damages; 6 Rules that can be waived), written and presented in 
fashionable 'dumbed down’ style (and to a low standard of schematic, 
structural, technical and linguistic competence). 

(2) Eligible insurers: The FSA Compensation Scheme pays out on direct 
insurance - never reinsurance - sold by a ‘participant firm 5 (Rule 6.2.1R(1)) 
which is ‘in default’, viz.: (1) a creditors’ voluntary winding up resolution 
has been passed to wind it up; (2) a determination has been made by its 
Home State regulator that it appears unable to meet claims against it and 
has no early prospect of being able to do so; (3) a liquidator, provisional 
liquidator, administrator or interim manager has been appointed over it; (4) 
an order has been made by a court of competent jurisdiction for its winding 
up (if a company), dissolution (if a partnership), administration (company 
or partnership) or bankruptcy (if a natural person); or (5) ‘approval’ has 
been given for a company voluntary arrangement, partnership voluntary 
arrangement or individual voluntary arrangement (Rule 6.3.3R(1) thru (5)). 
See generally Rule 1.1.7G: ‘The FSCS will only pay claims if a firm is 
unable or likely to be unable to meet claims against it because of its 
financial circumstances. If a firm is still trading and has sufficient financial 
resources to satisfy a claim, the firm will be expected to meet the claim 
itself’. 

(3) Net compensation payable: The FSA Compensation Scheme’s 
administrator - Financial Services Compensation Scheme Ltd. (Rule 
1.1.5G; see generally Rule 1.2 etc.) - must (generally) calculate the 
insurer’s net liability in accordance with the terms of the insurance contract, 
and pay that amount to the claimant subject to prescribed maxima (Rule 
12.4.10R). Compensation is limited to 100% of the first £2,000 and 90% of 
the balance (ibid, and Rule 10.2.3R(3)). 100% is paid for a ‘protected 
claim’ under a contract of compulsory insurance (Rule 10.2.3R(1); Rule 
12.4.9R). 



(4) Excluded assureds: The FSA Compensation Scheme principally avails 
private consumers and small businesses: see generally for example Rule 
1.1.10G: ‘By setting up the FSCS and making rules that allow the FSCS to 
provide compensation at a level appropriate for the protection of retail 
consumers and small businesses, the FSA enables consumers to participate 
in the financial markets with the confidence that they will be protected, at 
least in part, should the relevant person with whom they are dealing be 
unable to satisfy claims against it.’ 

Particular assureds excluded from the FSA Compensation Scheme include (for 
example): (a) a ‘large company’; (b) a ‘large mutual association’; (c) a 
‘large partnership’ (there are some exceptions: see Rule 4.3.4R); (d) a 
‘person’ whose claim arises under Third Parties (Rights against Insurers) 
Act 1930 (some exceptions: see Rule 4.3.5R); (e) any ‘firm’, ‘overseas 
financial services institution’, ‘collective investment scheme’ and (with 
some exceptions: see Rule 4.2.2R) any pension fund or ‘retirement fund’ - 
unless a ‘small business’ (Rule 4.3.3(1)R); (f) any government, central 
administrative authority or supranational institution; (g) any provincial, 
regional, local or municipal authority; (h) a ‘director’ or ‘manager’ of the 
‘relevant person in default’ (with some exceptions: see Rule 4.2.R(7)). For 
relevant provisions, see generally Rule 4.2.1R et seq., especially Rule 
4.2.2R (summary of excluded assureds), Rule 4.3.3 et seq. (the particular 
class of ‘eligible claimants’ in relation to ‘relevant general insurance 
contracts’), and Rule 4.3.6R (claims in relation to compulsory insurance). 

(5) Excluded claims: Every claim is ineligible for indemnification out of the 
FSA Compensation Scheme other than one made under a ‘protected 
contract of insurance’ (Rule 5.4.1R; see also Rule 5.4.5 for transitional 
provisions), viz., broadly, one where the situs of the risk is within the EU 
(see the detailed provisions at Rule 5.4.2R(1), Rule 5.4.3, Rule 5.4.4, etc.), 
and which is not reinsurance (Rule 5.4.2R(4); see also the tautologous 
overlap at Rule 5.4.2R(3), definition of ‘relevant general insurance 
contract’). 

(6) Timing: If the Scheme administrator decides that it is not reasonably 
practicable or appropriate to make, or continue to make, arrangements to 
secure appropriate continuity of insurance (Rule 3.2.1(4)(a); see generally 
3.3.1R), or that it would not be appropriate to take, or continue to take, 
appropriate measures to safeguard policyholders of an insurance 



undertaking in financial difficulties (Rule 3.2.1(4)(b); see generally Rule 
3.3.3R), it must pay compensation 'as soon as reasonably possible’ (Rule 
9.2.1R). The Rules permit payment to be delayed in the case of a claim 
relating to a protected contract of insurance if it considers that the liability 
to which the claim relates is covered by a contract of insurance with a 
solvent insurance undertaking, or where it appears that a person other than 
the insurer’s liquidator may make payments or take such action to secure 
the continuity of cover as the Compensation Scheme would undertake (Rule 
9.2.2R(3)). 



Liability on an Insurance Contract Made at Lloyd’s 


Language 

Articulating and elucidating the Lloyd’s enterprise is impeded by widespread 
misuse of technical terms and the absence of appropriate technical terms. This 
article uses the following terms 

Assured-at-Lloyd’s: a person insured by a SYA participant. “Lloyd’s 
policyholder” is not an appropriate generic term: not all insurance sold at 
Lloyd’s is evidenced by a Lloyd’s policy; 

BBSN State: (1) the Lloyd’s enterprise conducts and is regulatorily permitted to 
conduct business as usual, including (for example) by SYA stamps selling 
insurance at Lloyd’s in return for premium income, the Central Fund and various 
particular claims payment securitisation trust and other funds continuing to exist 
and be available to pay claims, and the Lloyd’s enterprise otherwise conducting 
itself and being regulatorily permitted to conduct itself as a going concern; and 
(2) the Lloyd’s enterprise publishes blandishments representing a certain 
minimum current and future quality of securitisation (“chain of security”, 
“Security at Lloyd’s”, etc.); and (3) the Lloyd’s enterprise is self-averredly, self- 
regulatorily and extemal-regulatorily solvent; and (4) no statutory, judicial or 
other due process has abrogated the apparent rule that every valid claim on an 
insurance contract made at Lloyd’s is payable 100% at Lloyd’s, not at some 
lesser percentage at Equitas Re; 

Byelaw: a byelaw promulgated by the Council under Lloyd’s Act 1982, s.6(2); 

Central Fund: as appropriate, the New Central Fund and or the Old Central 
Fund; 

Corporation: the corporation created by Lloyd’s Act 1871, s.3 by the name of 
Lloyd’s. The word “Lloyd’s” simpliciter is not appropriate shorthand for any 
other component of the Lloyd’s enterprise (such as SYA participants). 
Pandemically mis-described, Lloyd’s properly so called is not a society, 
company, market, regulator or an insurer. It is not synonymous with Members or 



SYA participants. It is not an investment vehicle. The Corporation’s four formal 
objects are set out at Lloyd’s Act 1911, s.4: (numbers in [ ] editorially added): 

The objects of the Society shall be:—[1] The carrying on by Members of the Society of the 
business of insurance of every description including guarantee business; [2] The advancement and 
protection of the interests of Members of the Society in connection with the business carried on 
by them as Members of the Society and in respect of shipping and cargoes and freight and other 
insurable property or insurable interests or otherwise; [3] The collection publication and diffusion 
of intelligence and information; [4] The doing of all things incidental or conducive to the ful 
filment of the objects of the Society. 


Council: the Lloyd’s Act 1982, s.3 Council of Lloyd’s. Under ibid., s.6(l), the 
Council; 

Equitas Ltd.: Equitas Limited, incorporated in England and Wales, number 
3173352. All 780,000,001 £1 ordinary shares are owned by Equitas Re. Equitas 
Ltd. is the 100% whole account reinsurer of all of Equitas Re’s liabilities; 

Equitas Re: Equitas Reinsurance Limited, incorporated in England and Wales, 
number 3136300. Its one £100 ordinary share is owned by Equitas Holdings 
Limited. Where appropriate, “Equitas Re” refers in this article additionally or 
instead to Equitas Ltd. Equitas Re is the 100% whole account reinsurer of every 
non-life liability contracted at Lloyd’s by SYA participants before 1993; 

EquitasRe-assured-at-Lloyd’s: an assured-at-Lloyd’s insured (directly or by 
conventional RTC) by an EquitasRe-reinsured SYA participant; 

EquitasRe-reinsured SYA participant: a SYA participant reinsured by Equitas 
Re; 

Insurance: where appropriate includes reinsurance; 

Lloyd’s : see Corporation; 

Lloyd’s U.S. Credit-for-Reinsurance Common-Use Trust Deed: Amendment 
and restatement Lloyd’s American credit for reinsurance joint asset trust deed 
dated September 15,1993 as amended and restated September 7, 1995 and as 
further amended by Deed of Amendment dated February 7,1997; 

Lloyd’s U.S. Surplus-Lines Common-Use Trust Deed: Amendment and 
Restatement Lloyd’s American Surplus or Excess Lines Insurance Joint Asset 
Trust Deed dated September 15,1993, as amended and restated September 



7,1995, as further amended by Deed of Amendment dated February 7,1997 and 
as further amended, with effect from January 1,1999, by Deed of Amendment 
dated November 17,1998; 

Managing agency: a company or partnership authorised by the Council and 
contractually empowered by each individual SYA participant to conduct that 
SYA participant’s insurance business; 

Member: a member of the Corporation; 

Old Central Fund: the fund originally governed by Central Fund Agreement 
(May 18,1927) and now governed by Central Fund Byelaw (No. 4 of 1986) as 
amended by Central Fund (Amendment) Byelaw (No. 10 of 1987), Central Fund 
(Amendment No. 2) Byelaw (No. 9 of 1988), Corporate Members 
(Consequential Amendments) Byelaw (No. 20 of 1993), and New Central Fund 
Byelaw (No. 23 of 1996); 

New Central Fund: the fund governed by New Central Fund Byelaw (No. 23 of 
1996) as amended by New Central Fund (Amendment) Byelaw (No. 27 of 
1996), New Central Fund (Amendment No. 2) Byelaw (No. 35 of 1996), New 
Central Fund (Amendment No. 3) Byelaw (No. 22 of 1997) and New Central 
Fund (Amendment No. 4) Byelaw (No. 32 of 1997); 

R&R: Reconstruction and Renewal, the 1996 comprehensive back-office 
financing and de-financing of the Lloyd’s enterprise’s pre-1993 non-life 
insurance liabilities. No assured-at-Lloyd’s (as such) was party to any R&R 
instrument; 

RTC: reinsurance-to-close, the device used at Lloyd’s to extricate insurance 
liabilities from the accounts of a participant on one SYA and infiltrate them into 
the accounts of one or more participants on another SYA (or, exceptionally, to a 
conventional insurance company). The RTC device (of which there are 
numerous types) is used to enable the closure of the extricatee’s relevant 
accounts. Usually the inward and outward are the same person but the SYAs are 
different; 

SOD : Settlement Offer Document (Lloyd’s, July 1996) formally proposing to 
Members various aspects of R&R; 


Solus : a SYA participant personally and directly. A distinction is appropriate 



between a SYA participant as solus—which he virtually never is so far as 
concerns the assured-at-Lloyd’s—and, on the other hand, as a conduit to various 
claims payment securitisation funds at Lloyd’s. The assured’s-at-Lloyd’s 
recourse for a valid claim is to the SYA participant as a conduit, never as a solus; 

SYA: syndicate year of account: a syndicate’s UY-specific accounting, 
collectivisation and coordination device, on which one or more Members deploy 
premium income limit in order to sell insurance at Lloyd’s. A SYA is not an 
investment vehicle; 

SYA participant: a participant on a SYA. Only SYA participants sell insurance 
at Lloyd’s; 

SYA stamp: all the participants on a particular SYA; 

syndicate: an idea in the mind of a managing agency; a regulatory and self- 
regulatory device. A syndicate does not trade, sell insurance, or have assets, 
liabilities, members or participants. A syndicate is not an investment vehicle; 

UY: underwriting year; the insurance equivalent of a financial year. At Lloyd’s, 
an UY is the twelve months from January 1. 

Until recently, no need to know 

Until relatively recently, there was little or no need for an assured-at-Lloyd’s to 
consider, or for his Lloyd’s broker or his lawyer to research, understand or 
advise, the precise and particular pocket from which cash would be disbursed— 
at Lloyd’s or anywhere else—to pay a valid claim on an insurance contract made 
at Lloyd’s. By various occult processes in its back office unknown, invisible and 
irrelevant to the assured-at-Lloyd’s, relevant components of the Lloyd’s 
enterprise managed to muster cash from sources best known and available to 
themselves—usually the liable SYA participants, further to the latters’ funding 
obligations under various back- office instruments such as (for example) the 
Premiums Trust Deed and Lloyd’s Deposit Trust Deed—and send the Lloyd’s 
broker the appropriate sum via the enterprise’s so-called Central Accounting 
system. 

So automatic has been this back-office cash conveyor belt that no assured-side 
lawsuits exist in recent times dealing with an assured’s-at-Lloyd’s collection 
rights, no trust funds have been publicly targeted in any collection suits, and no 



Central Fund monies have been claimed at the instance of any assured-at- 
Lloyd’s. In considering the various myths now current concerning the 
EquitasRe- assured’s-at-Lloyd’s recourse rights, one therefore starts with the fact 
that the claimant bar has had very little reason to become acquainted with how 
the Lloyd’s enterprise actually pays claims, and knows very little about it. 

Notions of dispossession have arisen ... 

Two notions have recently gained wide currency among U.S. EquitasRe- 
assureds-at-Lloyd’s: (1) that an EquitasRe-assured’s-at-Lloyd’s recourse is no 
longer to the Lloyd’s enterprise but, by some legal process the detail of which 
are unknown, to Equitas Re personally; (2) that when Equitas Re goes into some 
sort of insolvency process, the EquitasRe-assured’s-at-Lloyd’s recourse is to the 
EquitasRe-reinsured SYA participant as solus rather than as a conduit to relevant 
collateral at Lloyd’s. The idea appears now to be firmly established among U.S. 
assured-side lawyers that the mere existence and exclusive run-off functions of 
Equitas Re have exonerated the Lloyd’s enterprise entirely from its securitisation 
obligations, and have dispossessed the EquitasRe- assured-at-Lloyd’s of his right 
of 100% indemnity from the Lloyd’s enterprise. The notion of recourse to each 
individual solus, at his home address and for his own particular (usually 
insignificant) participation on a particular insurance contract, is particularly 
curious. 

These notions appear to have arisen not from misinformation from the Lloyd’s 
enterprise as much as by the EquitasRe-assured’s-at-Lloyd’s own uninformed 
and credulous lawyers simply inventing them by extrapolation from threats 
emanating from Equitas Re. The recent article by two U.S. lawyers acting for 
Equitas Re and for the Lloyd’s enterprise, Haarlow and Griffin —Equitas Under 
English Law 1 —has not assisted assured-side lawyers to understand the 
EquitasRe-assured’s-at- Lloyd’s true position. 

... And the EquitasRe-assured-at-Lloyd’s is now being 
shortchanged; scope of the present article 

Particular relevant U.S. trust funds which patently continue to be available to 
pay the claim 100% are being completely overlooked. The Equitas Re-assured- 
at- Lloyd’s is now being encouraged by his lawyer to take whatever decent offer 
he can get from Equitas Re before the latter becomes insolvent and before he 


then has to recourse, supposedly, to the Equitas Re-reinsured SYA participant as 
solus. Millions of dollars are being left on the table at Equitas Re because of a 
simple failure of good lawyering. Various U.S. assured-side lawyers have even 
sought to make Equitas Re an assumption reinsurer, a bizarre strategy to the 
extent that it releases the actually liable EquitasR e-reinsured SYA participants 
as conduits to relevant collateral at Lloyd’s. The present article seeks to clarify, 
in a simplified fashion, various recourse avenues presently open to the Equitas 
Re- assured-at-Lloyd’s and dispels the myth that an Equitas Re-assured-at- 
Lloyd’s has been dispossessed of his right of 100% recourse to the Lloyd’s 
enterprise. 

Essential analytical technique 

In analyzing and ascertaining recourse on insurance contracts sold at Lloyd’s, 
this article uses three terms, and an analytical technique based on them, which 
may be unfamiliar: “front office” (FO), “mid-office” (MO), and “back office” 
(BO). Conceptually dividing the Lloyd’s enterprise into those three separate 
offices, for functional, administrative, financial and recourse purposes, 
immediately elucidates the assured’s-at-Lloyd’s recourse for a valid claim and 
reveals the various (sometimes contradictory, mutually inconsistent) levels on 
which the Lloyd’s enterprise functions. It also clarifies the role, functions and 
place of Equitas Re in the Lloyd’s enterprise. Legal and functional analysis of 
the Lloyd’s enterprise that fails to take into account the enterprise’s FO, MO and 
BO will often produce, and already does produce, the wrong or an incomplete 
answer. That the FO-MO-BO approach, though essential, appears hardly ever to 
have been actually used by coverage lawyers partly explains how the myths of 
recourse to the solus, and recourse to Equitas Re, have so successfully gained 
such wide and deep currency, in turn explaining why EquitasRe-assureds’-at- 
Lloyd’s lawyers have counselled and consummated unnecessarily cheap 
settlements at Equitas Re and formal releases of relevant SYA participants. 

The FO, BO and MO summarised 

The gross position—the FO-MO-BO analytical technique is not wholly 
crystallised, and its detail tends to change to some extent on close examination— 
is as follows. The FO at Lloyd’s is the interface, as befits a front office, between 
the business and its customers. It comprises the actual or prospective assured-at- 
Lloyd’s, his local broker, his Lloyd’s broker, and to a limited extent (this is 



where the FO begins to merge into the BO) the managing agency of each target 
SYA stamp. The managing agency to some extent bestrides the FO and BO. 
Though subscription to a placing slip occurs in the BO, the resulting insurance 
contract can be said to be to some extent—limited since the assured-at-Lloyd’s 
never comes into contact with any SYA participant—a FO affair. The SYA 
stamps’ outward reinsurance arrangements—including with Equitas Re—take 
place in the BO, do not to any extent novate the reinsured insurance contract, 
and are otherwise of no concern whatever to any assured-at-Lloyd’s. The risk of 
non-performing outward reinsurance (whether placed at or other than at Lloyd’s) 
is borne by the Lloyd’s enterprise, not by the assured-at- Lloyd’s. 

The MO comprises the claims payment securitisation trust and other funds to 
which the assured-at-Lloyd’s is expressly or arguably entitled. Funds, not people, 
inhabit the MO. As their respective governing instruments expressly state, they 
are available specifically to pay 100% of qualifying claims. The class of 
arguably available funds—merely arguable because the governing instrument 
confers no express right—include the Central Fund and the Corporation’s (other) 
personal assets. 

The BO, inaccessible and unknown to the assured-at-Lloyd’s, comprises (among 
others) the managing agency of each SYA stamp, each SYA participant and his 
various Lloyd’s captive funds (if any), the Corporation and the Council. The 
Central Fund is habitually a BO fund: it is not deployed directly to, nor can it 
easily be accessed directly by, any assured-at-Lloyd’s. Premium earned by the 
SYA participant is banked in BO premium trust funds. Money used to pay claims 
derives from premium trust funds, Lloyd’s deposits, personal reserve funds, 
special reserve funds, the fruits of cash calls and the Central Fund—all BO 
matters ordinarily wholly irrelevant to the assured-at-Lloyd’s. 

One more preliminary: two BO layers of activity and liability 

It is right to add, by way of further preliminary, that the Member has two levels 
of liabilities: 

(1) At SYA level, the SYA participant is required to provide, in the BO, various 
monies to fund what are usually represented to be his own insurance 
liabilities. At no stage in his participation in the Lloyd’s enterprise does the 
individual natural or corporate Member give, or is required or expected to 
give, any money directly to any assured-at- Lloyd’s. No assured-at-Lloyd’s 



ever collects directly from any SYA participant, or knows or needs to know 
his financial status. It would never occur to, nor is it any part of the placing 
functions of, a Lloyd’s broker to satisfy itself of the solvency or liquidity of 
any individual SYA participant, including a corporate one. If an individual 
liable Member fails to provide funds required under a currently binding BO 
funding instrument, the Central Fund is automatically deployed as a per- 
sonal-use-fund float. Absent reimbursement, that deployment becomes a 
common-use-fund mutualisation. Payment of a claim is in no way hostage 
to, and it takes place regardless of, any SYA participant’s personal 
insolvency; 

(2) At Membership level, the Member is required to provide, in the BO, 
contributions to the Central Fund in relation to his own and other Members’ 
insurance liabilities. This liability, though quantified based on SYA-level 
activities, is a function of Membership, not SYA participation. It attaches to 
the Member personally because (and arguably only to the extent that) he is 
within the Council’s self-regulatory jurisdiction, not from external 
insurance regulation or (even collaterally) from any insurance contract. It 
arises from the relevant byelaw (Old Central Fund Byelaw or New Central 
Fund Byelaw). As for former Members—such as most EquitasRe-reinsured 
SYA participants—once the Council has permitted Membership to 
terminate, it no longer has any self-regulatory jurisdiction over the former 
Member. The notion of perpetual jurisdiction notwithstanding termination 
of Membership arises in relation to RRC 4 “Closed Year Names,” and also 
in relation to certain PCW Names, but in neither case is the former Member 
required to hold or pay any money to anyone for any purpose. 

It follows that the Central Fund collateralises the assured-at-Lloyd’s on two 
different BO levels: as a personal-use fund float (deployed at SYA level to pay 
SYA-level liabilities) and as a CU mutualisation fund (deployed at enterprise 
level to pay SYA-level liabilities). The latter occurs when the SYA participant 
fails to reimburse the Corporation the amount of the PU fund float, or when the 
SYA participant has been conventionally outwardly reinsured-to-close, has 
departed Membership, cannot practicably be found and the Council deploys the 
Central Fund to guarantee his liabilities. This never occurs ordinarily—because 
the currently liable SYA participant almost always will by definition be a 
Member—but is likely to occur in relation to EquitasRe-reinsured liabilities, 
where Equitas Re departs the scene, the relevant liable SYA participant entered 
into the Lloyd’s R&R settlement agreement and paid his Equitas Premium, and 



the Council permitted him to then depart from Membership. In any event, no 
assured-at-Lloyd’s appears ever to have collected directly against, or needed to 
collect directly against, the Central Fund. 


No FO dispossession 

No FO activity, person or instrument has dispossessed the EquitasRe-assured-at- 
Lloyd’s of his right to recourse to appropriate MO funds. Indeed, the Lloyd’s 
enterprise continues to make FO blandishments to EquitasRe-assureds-at- 
Lloyd’s that they are fully securitised at Lloyd’s. The Lloyd’s enterprise has been 
making blandishments to actual and prospective assureds-at-Lloyd’s since at 
least the 1920s. See for example the centrally published brochure quoted at 
Industrial Guarantee Corporation v. Lloyd’s (1924) 2 : “It has justly been said 
that Lloyd’s has solved the problem of combining individual energy, enterprise 
and initiative with the collective security of a corporate body. From this you will 
realize that Lloyd’s is the largest insurance institution in the world.” 

The judge (Bailhache J.) found that some statements made by the Lloyd’s 
enterprise in that brochure were “calculated to mislead” and was very glad not to 
have to decide whether any Lloyd’s enterprise liability resulted. He said: 

If I had to consider this question: what meaning does the pamphlet issued by Lloyd’s Committee 
convey to a person who knows nothing about the business of Lloyd’s and is making up his mind 
whether he shall insure with Lloyd’s or whether he shall insure with the companies),| and if I 
were asked whether a person reading that pamphlet... would reasonably suppose that the 
Committee of Lloyd’s stated there and offered that if he would insure with Lloyd’s the 
Corporation of Lloyd’s would be answer- able for his insurances, I should consider the question a 
question of very great difficulty,... which would have to be decided, not on the one or two 
erroneous statements in it but upon what is the true effect of the whole pamphlet. 


Similar judicial terms were expressed by Bingham MR in Lloyd’s v. 
Clementson 3 : 

One may imagine a party in (say) New York considering whether to place a risk with (say) a 
corporate insurer in Frankfurt or with Lloyd’s in London. The New York party will no doubt be 
influenced by many considerations in making his choice, among them the terms of the cover and 
the assurance of payment if the risk materialises. 


The judicial tendency appears to be in complete sympathy with the prospective 
assureds’-at-Lloyd’s decision-making process and the influences which lead him 
to decide to buy insurance at Lloyd’s rather than from a conventional insurance 
company. Full judicial consideration of the controversy cannot be far off. 


Representations made by the Lloyd’s enterprise in 2003 include blandishments 
such as Lloyd’s annual report and accounts for the financial year ended 
December 31, 2002, p.47: “The great majority of claims are met from what is 
described below as the first link in the Lloyd’s chain of security. However, the 
resources described in each further link are also available to ensure that all valid 
claims by Lloyd’s policyholders are met in full.” 

That document, and brochures published by the Lloyd’s enterprise such as 
“Chain of Security 2003”—of which Lloyd’s publishes a special version 
specifically for the U.S. market—seek to characterise the securitisation in terms 
of four “links” of a “chain of security.” But it cannot be part of the Lloyd’s 
enterprise’s commercial or “collective security” thinking, or that of any actual or 
prospective assured-at-Lloyd’s, to seriously suggest that a claimant must himself 
recourse to any of the individual links or to any solus. The Lloyd’s enterprise 
does not, could not practicably, and regulatorily is not permitted to function on 
any such basis. 

Some FO attempt to finesse the message 

The Lloyd’s enterprise does seek in such blandishments to discriminate between 
EquitasRe-assureds-at- Lloyd’s and other assureds-at-Lloyd’s: see, for example, 
its 2002 annual report, p. 47: 

The description of the chain of security set out below relates to the support of policies written for 
the 1993 and subsequent years of account for non-life business and all life business written at 
Lloyd’s. Liabilities in relation to the 1992 and prior years of account for non-life business were 
reinsured into Equitas as at 31 December 1995, as part of Reconstruction & Renewal. 


But this legally intriguing, ambiguous subtlety is a distinction without a legally 
enforceable difference. The Lloyd’s enterprise appears to take care not to 
expressly and unambiguously dispossess the EquitasRe-assured- at-Lloyd’s of 
his right of recourse to the Lloyd’s enterprise for payment of 100% of his valid 
claim, and for sound reasons. In precisely which Front-Office instrument is any 
such dispossession validly effected, or even mentioned? 

There has been no relevant due process in the FO, including no relevant statute, 
statutory instrument, measure, contract (including novation) or other valid legal 
process. Such a stunt would have caused justifiable uproar among relevant 
assureds-at-Lloyd’s, and led to court applications around the world for judicial 
clarification and the cessation of renewal business on the grounds that insurance 



at Lloyd’s was not in fact as secure as represented. No EquitasRe-assured-at- 
Lloyd’s was even party to any R&R contract, each of which was a BO deal 
independent of any assured-at-Lloyd’s. No EquitasRe-assured-at-Lloyd’s as such 
was notified, consulted or informed of R&R’s detail. And no post-R&R 
jurisprudence in any jurisdiction purports to in any way or to any extent 
dispossess any EquitasRe-assured-at- Lloyd’s. 

The Lloyd’s enterprise’s FO attempts to confuse, by finesse, the EquitasRe- 
assured-at-Lloyd’s on recourse are all the more curious given the enterprise’s 
own clear understanding of its own recourse responsibilities, unambiguously 
stated by it in its own BO communications to Members (see below). The 
Corporation’s then future CEO was especially telling in 1996: 

We have a strong commitment to a basic level of collective security. It is extremely important for 
Lloyd’s licensing position internationally and our commercial credibility in retaining the absolute 
commitment of our policyholders. Anybody who is insuring with Lloyd’s has to get paid so we 
have to maintain our system of collective security, not just by relying exclusively on mutualized 
assets like our Central Fund, but by making sure that our whole chain of security offers the 
highest quality of security to our policyholders. 

Nicholas Prettejohn: http://www.nyls.edu/content.php? 

ID’713&PHPSESSID’25d38e98f2d31eae2aca8 65:Implications of the Reconstruction of Lloyd’s 
of London 


If challenged, the Lloyd’s enterprise would presumably protest indignantly that 
there is no proper or surreptitious underclass of assured-at-Lloyd’s, and repeat 
the asseveration at the Corporation’s 1975 annual report and accounts, p. 6: “By 
the long-held principle of unlimited financial responsibility which is the bedrock 
of the Lloyd’s Market, by the ceaseless vigilance in the monitoring of the 
community’s activities and by the continued efforts of individual Members in the 
self-regulation of Lloyd’s affairs, the reputation of Lloyd’s is sustained.” 


No MO dispossession 

In which Mid-Office instrument is the EquitasRe-assured-at-Lloyd’s actually or 
purportedly dispossessed of his right of recourse to the Lloyd’s enterprise for 
payment of 100% of his valid claim? No MO activity, fund or instrument has 
dispossessed the EquitasRe-assured-at- Lloyd’s of his express right to recourse 
to relevant claims payment securitisation funds. Indeed, those regulatorily 
required funds continue to reside at (for example) Citibank NA and other U.S. 
banks specifically to pay qualifying claims. 


Lloyd’s U.S. Surplus-Lines CU Trust Deed (“Deed”) illustrates, in language 
typical of similar claims payment securitisation trust deeds at Lloyd’s, the 
express availability of relevant trust funds. 


The Deed’s first two recitals set the commercial and regulatory scene (numbers 
in [ ] editorially added): 

[1] WHEREAS, Underwriters are or have been engaged in the insurance business in the United 
Kingdom and have or may have Policyholders in the United States of America as a result of 
accepting insurance exported to them pursuant to surplus or excess lines laws of the several states 
covering risks therein; and [2] WHEREAS, Underwriters have heretofore established a trust fund 
in the United States as security for said Policyholders and Third Party Claimants and to qualify as 
an eligible or approved surplus or excess lines insurer therein!.I 


The Deed proceeds to securitise every ‘American Policy’ as defined at ibid., §1.1 
(presently immaterial proviso omitted): “‘American Policy’ means (i) any 
contract or policy of insurance issued or any agreement to insure made by one or 
more Underwriters pursuant to surplus lines or excess lines laws of any state, 
district, territory, commonwealth or possession of the United States in which 
Underwriters are not licensed to do an insurance businessf.]” Under ibid., § 1.22, 
“‘Underwriters’ shall mean for purposes of this trust Deed, underwriters at 
Lloyd’s London and such former underwriters at Lloyd’s London as continue to 
have underwriting business at Lloyd’s not fully wound up and the personal 
representatives or trustee in bankruptcy of any such underwriter or former 
underwriter who has died or become bankrupt.” 

A “Beneficiary” under the Deed means “any Policyholder (as defined herein) 
and any Third Party Claimant (as defined herein)” (Deed, § 1.2). Under ibid., § 
1.15, “‘Policyholder’ for the purposes of this Trust Deed, shall mean the holder 
of an American Policy resident or doing business in the United States, and any 
other persons or associations who are assignees, pledgees, or mortgagees named 
therein.” It is right to point out that the Deed also expressly gives 
“Policyholder”-type recourse rights to certain third parties too. 

Under Deed, § 1.3 “Claim’ means: (i) a claim against one or more Underwriters 
by a Policyholder, as defined herein, or Third Party Claimant for a loss under an 
American Policy excluding punitive or exemplary damages awarded to or 
against a Policyholder and also excluding any extra contractual obligations not 
expressly covered by the American Policy (“Loss”); or (ii) a claim against one or 
more Underwriters by a Policyholder for the return of unearned premium under 
an American Policy (“Unearned Premium”).’ 



Once the Policyholder has a “Matured Claim,” the trust fund is available to cut a 
check direct to him. Under Deed, § 1.12 “‘Matured Claim” means a Claim which 
is enforceable against the Trust Fund as provided for in Paragraph 2.3 of this 
Trust Deed.” The six conditions in ibid., § 2.3 are, in summary (reference should 
be made to the Deed for the detailed particulars): 

(1) the Policyholder has obtained a judgment against a relevant Underwriter in 
any court of competent jurisdiction within the U.S., or has obtained a 
binding arbitration award, in respect of that Underwriter’s liability under an 
American Policy; 

(2) that judgment or award has become final in the sense that the particular 
litigation or arbitration has been concluded, either through failure to appeal 
within the time permitted therefor or through final disposition of any appeal 
or appeals that may be taken; 

(3) the Trustee (in this case Citibank NA) has been served with a certified copy 
of the judgment or award, together with such proof as to its finality as the 
Trustee may reasonably request; 

(4) “receipt” (presumably by the Trustee) of a written statement under oath 
from the Policyholder’s legal counsel stating, without qualification, that the 
Policyholder and/or Third Party Claimant has pursued all rights and 
remedies against that Underwriter under deeds of trust (as amended from 
time to time) known as The Lloyd’s American Trust Deed, Lloyd’s Central 
Fund United States Trust Deed, Lloyd’s Central Fund United States Trust 
Deed (Number 2) and Lloyd’s United States Situs Surplus Lines Trust 
Deed, or any replacement for said trusts, and that the amount of the 
Policyholder’s and/or Third Party Claimant’s claim against this Trust is 
limited to the amount of its total claim which remains unsatisfied after all 
recourse to such other trusts has been exhausted; 

(5) receipt of a written statement under oath from the Policyholder’s legal 
counsel stating, without qualification, that (for example) the Claim does not 
include exemplary or punitive damages or any extra contractual obligations 
not expressly covered by the American Policy; and 


(6) the expiration of thirty days from the date of the service on the Trustee of 
that certified copy and all other required proofs without the Trustee having 



received notice from the Council of Lloyd’s that that judgment has been 
satisfied. 


(7) The Deed demonstrates the availability of money in the U.S. specifically to 
pay claims of EquitasRe-assureds- at-Lloyd’s and the paramount need for 
specialist expertise in Lloyd’s-Equitas law. 

NO BO dispossession 

In which R&R instrument or other document is the EquitasRe-assured-at- 
Lloyd’s actually or purportedly dispossessed of his right of recourse to the 
Lloyd’s enterprise—including his express right to recourse to appropriate MO 
funds—for payment of 100% of his valid claim? Not one of the dozens of R&R 
instruments makes the slightest reference to dispossession. Indeed, realising that 
the mere aspiration of dispossession would be commercially and regulatorily 
harmful, the Lloyd’s enterprise’s BO utterances to Members are entirely to the 
contrary. For example: 

The Society has a number of contingent liabilities in respect of risks under policies allocated to 
1992 or prior years of account. If Equitas is unable to pay the 1992 and prior liabilities in full, the 
Society will be liable to meet any shortfall arising in respect of these policies (SOD, pp. 123-4); 

The reinsurance of these liabilities into Equitas is ... designed to create a “firebreak” between 
those liabilities and the continuing market. To reinforce this ..., the Council will prohibit the 1993 
and later years of account of any syndicate from reinsuring liabilities of Equitas and from entering 
into any reinsurance of losses that could arise from or by reference to the proportionate cover 
provisions of the Reinsurance Contract.... Notwithstanding the existence of this “firebreak,” the 
continuing market will continue to be exposed in a number of ways to 1992 and prior liabilities 
(SOD, p.7); 

The Central Fund underpins the operation of the Lloyd’s market, enabling policyholder claims to 
be met in full as they fall due and allowing participants in the market to conduct their affairs on 
the assumption that the market as a whole will continue to operate as a going concern (SOD, 
p.135; italics added). 


Central Fund Curiosities 

The picture concerning the Equitas Re-assured’s-at- Lloyd’s recourse to the 
Central Fund—the tantalising “fourth link” in the apparent “chain of security”— 
is complicated by three matters: he is not directly affected by any Central Fund 
byelaw; the Central Fund byelaws purport to give the Council a mere discretion 
on its disposition, and the Council has now purported to create two Central 
Funds, an “Old” and a “New.” The “Old” is notionally available to pay Equitas 



Re-reinsured liabilities but is financially inconsequential. The “New” is 
expressly not available to pay any EquitasRe-reinsured liability absent the 
consent of Members in Corporation general meeting. This prohibition is not 
properly disclosed to Equitas Re-assureds-at-Floyd’s or any other class of 
assured-at-Floyd’s. 

New Central Fund Byelaw (23 of 1996) as amended, § 8 provides: “(1) Subject 
to sub-paragraph (3), moneys or other assets forming part of the Fund may be 
applied out of the Fund (including application by way of loan or on any other 
terms as to repayment) for any of the purposes specified in sub-paragraph (2).” 

Those purposes are listed in ibid., § 8(2): 

The purposes referred to in sub-paragraph (1) are: (a) directly or indirectly extinguishing or 
reducing any liability of a member to any person arising out of or in connection with insurance 
business carried on by that member at Lloyd’s; 

(b) repaying moneys previously borrowed for the purposes of this byelaw and paying interest, 
premium or other charges on such moneys; (c) repaying contributions made to the Central Fund 
under paragraph 4(5) of the Central Fund Byelaw in accordance with paragraph 10 of this byelaw; 

(d) any other purpose (whether or not similar to any purpose mentioned in (a) to (c) above) which 
may appear to the Council to further any of the objects of the Society. 


Now comes the Council’s self-prohibition: 

(3) Subject to sub-paragraph (4), no moneys or other assets shall be applied out of the Fund: (a) 
by way of payment (other than a payment on arm’s length terms in respect of property, assets, 
services or other benefits) to any member of the Equitas group; or (b) directly for the purpose of 
extinguishing or reducing any liability of a member in respect of which Equitas Reinsurance 
Limited has, under an Equitas reinsurance contract, undertaken to reinsure and indemnify that 
member. 


The face-saving provision follows: 

(4) Sub-paragraph (3) shall not preclude the Council from applying moneys or assets out of the 
Fund for any of the purposes mentioned in sub-paragraph (2): (a) in discharge of any legally 
binding obligation of the Society arising under a contract entered into or other instrument 
executed at or before the time at which this byelaw comes into force; or (b) in any other case, 
with the prior sanction of a resolution of the members of the Society in general meeting. 


The purported prohibition is arguably ultra vires the Council’s Floyd’s Act 1982, 
s.6(2) byelaw-making powers on various grounds. For example: 

(1) It is of a political, not a self-regulatory, quality. Indeed, the prohibition is a 
gross self-regulatory dereliction, and also suggests fraudulent 
misrepresentation to the actual and prospective assured- at-Floyd’s (query 



how much insurance at Lloyd’s is renewal business); 


(2) Given that the Central Fund was originally imposed by agreement, rather 
than adopted by Members in Corporation general meeting as a byelaw—see 
generally (for example) Central Fund Agreement, May 18,1927 and the 
now obsolete Lloyd’s Act 1871, s.24—Members are and always have been 
an inappropriate repository of the Council’s Central Fund self-regulatory 
discretion; 

(3) The Council has promulgated no rules on which Members can properly 
exercise their discretion; 

(4) Members can be expected to exercise their discretion in their own financial 
self-interest rather than self-regulatorily; 

(5) The Council arguably has no power to delegate the discretion to Members: 
As a matter of delegation re byelaw-making power, see, for example, the 
apparently closed class of permitted delegates and actors-by at Lloyd’s Act 
1982, s.6. There is no BO authority on delegating self-regulatory functions 
to Members in Corporation general meeting. 

Alleged “discretion” and the New Central Fund Byelaw prohibition 
notwithstanding, there appears to be no legally sound reason why the Council is 
not under a legal obligation to assureds-at-Lloyd’s to disburse the Central Fund 
to pay claims. The discretion and the prohibition alike appear to be thoroughly 
unsound legally. 

“Ringfence” bottom line 

The alleged “ringfence” at Lloyd’s between the nonlife liabilities undertaken 
there before 1993 and the (life and non-life) liabilities undertaken thereafter, 
methodically analysed using the FO-MO-BO approach, can be demonstrated not 
to exist—so far as concerns the Equitas Re-assured-at-Lloyd’s—other than in the 
mind of the Lloyd’s enterprise. 



WHERE DOES THE BUCK STOP? 


The Lloyd’s enterprise is so structured and designed (and publicly represents in 
fulsome terms) that the insolvency of one or a multitude of natural or corporate 
syndicate- year-of-account (SYA) participants is a mere back-office affair of no 
relevance or importance to any assured-at-Lloyd’s. Indeed, the Lloyd’s 
enterprise could not and does not function on any other basis. Individual SYA 
participants pass from personal solvency to personal insolvency all the time 
without the slightest adverse effect on the payment or securitisation of any valid 
claim or on the insurance solvency on the Lloyd’s enterprise. 

In ordinary circumstances at Lloyd’s, no Lloyd’s broker need ever, at any stage 
in any insurance transaction, ascertain or monitor a subscribing SYA 
participant’s financial standing or condition and the Lloyd’s enterprise provides 
no facilities to enable the broker to do so. The EU Council Directive 
(2001/17/EC) on the reorganisation and winding-up of insurance undertakings, 
when eventually implemented in relation to the Lloyd’s enterprise, will bear on 
the enterprise, not on any individual SYA participant. 

The "Golden Rule” 

What I describe as the Golden Rule at Lloyd’s states that every valid claim on an 
insurance contract made at Lloyd’s falls to be paid 100 percent at Lloyd’s, not x 
percent anywhere else and certainly not at the home address of any SYA 
participant, including one reinsured by Equitas Re. There are no exceptions, 
though the Lloyd’s enterprise, for political reasons, might occasionally seek to 
create some at the same time as it publicly blandishes the availability, to all 
assureds-at-Lloyd’s, of the “chain of security.” 

Recognising in the “Equitas” context the absurdity of compelling any assured-at- 
Lloyd’s at any time to collect insignificant sums directly from (however solvent 
or insolvent) individual subscribing SYA participants, the Financial Services 
Authority (FSA) does maintain a register of EquitasRe-reinsured SYA 
participants, but requires none to maintain any assets for any purpose in any 
jurisdiction. Third-party credit ratings, currently fashionable, are completely 
superfluous to the Golden Rule’s operation. 



In ordinary circumstances, the Golden Rule’s operation is simplicity itself. An 
assured-at-Lloyd’s never collects from any SYA participant personally. In 
relation to the regular run of valid claims, the Lloyd’s enterprise pays off any 
judgment against SYA participants out of various back-office funds - including, 
automatically, out of the Central Fund and, in default, various claims payment 
securitisation trust funds are expressly available directly to a qualifying assured- 
at-Lloyd’s. 

The Lloyd’s enterprise collects claimium from SYA participants as best it can 
through various back-office trust and contractual channels, if it can. In some 
instances, it has no right to collect back- office money from certain SYA 
participants. Those EquitasRe-reinsured SYA participants who accepted the 
R&R settlement are expressly contractually released from having to provide any 
back- office funds at all in relation to any of their EquitasRe-reinsured liabilities. 
Their “contributions” fall isto be made up by current members of Lloyd’s. 

Confusion among EquitasRe-assureds-at-Lloyd’s 

Notwithstanding bad advice from his lawyers, no advice from his Lloyd’s 
brokers and deafening silence from external insurance regulators, the EquitasRe- 
assured’s-at-Lloyd’s legal position is no different from that of any other assured- 
at-Lloyd’s. The purported New Central Fund aside and its purported “ringfence” 
- almost certainly ultra vires the Council’s of Lloyd’s Lloyd’s Act 1982, s.6 
powers - R&R did not and does not and (lacking any sort of due process 
involving the Equitas Re-assured- at-Lloyd’s) cannot create any underclass of 
assured-at-Lloyd’s. Per the Golden Rule, every assured-at-Lloyd’s is entitled to 
100 percent payment for his valid claim. Great is the interest at Lloyd’s and 
Equitas Re in suppressing this simple fact. 

EquitasRe-assureds-at-Lloyd’s appear to have preoccupied themselves with 
finessing their approach to Equitas Re, and traversing its self-proclaimed 
imminent insolvency, rather than presenting their claim to competent, fully 
responsive authorities at Lloyd’s. Indeed, there appears to be comprehensive 
confusion among EquitasRe-assureds-at-Lloyd’s and their lawyers on how best 
to collect a valid claim. All sorts of bizarre notions now circulate, including that 
the EquitasRe- assured-at-Lloyd’s should sue Equitas Re personally as an 
assumption reinsurer (including on the illogical ground that it is a run-off agent), 
and or sue each individual liable syndicate-year-of- account participant 
personally. 



Such ideas (and there are numerous others, both subtle and grotesque, on similar 
lines) bespeak a misunderstanding of the Golden Rule and an inappropriate 
acquiescence in the “Equitas” construct’s diversion of valid claims to Equitas Re 
rather than to proper authorities at Lloyd’s. Short-changing the EquitasRe- 
assured-at-Lloyd’s on the pretext that Equitas Re will soon run out of money 
works not because of some underlying legal justification but because the 
EquitasRe-assured’s-at-Lloyd’s lawyer knows nothing about the Golden Rule 
and, or because, his client is desperate for some cash now rather than more cash 
later. 



ASTOR’S INSOLVENCY AT LLOYD’S AND 

EQUITAS 

Orientation; Character of the author 

In a critical review of his own book, the author’s credentials should first be 
objectively stated. A barrister, he has immersed himself for the last 13 calendar 
years—to be distinguished from years of account, underwriting years, years of 
operation, policy years and various other sorts of ‘year’ at Lloyd’s—in studying 
and elucidating the law and practice of Lloyd’s, and has written the only book 
available on the law of Lloyd’s membership (Lloyd’s Membership: A Guide to 
Law and Practice; 1991-2, looseleaf), the only book available on the law of 
Equitas Re (Astor’s Equitas Re Handbook, pub. Bartsky Law, 2002; ISBN 1 
873994 26 5), and a 2,000-page locus classicus on the law of Lloyd’s (Astor’s 
Law of Lloyd’s, 2nd Ed.-, pub. Bartsky Law later in 2004). He has established a 
reputation as the only lawyer publicly and insistently to expose imprecision and 
error, and to impose clarity upon a notoriously recondite subject. 

This is not always congenial to practising lawyers; he has not been flavour of the 
month, either, at Lloyd’s or Equitas Re, presuming so fixatedly to inform fellow 
professionals how the Lloyd’s enterprise really works. 

The author observes that, though the Lloyd’s enterprise has been going for more 
than 300 years, its activities have yet to catch on as an academic speciality and 
are subject to endemic myth, misunderstanding and misconception. He 
particularly deprecates that the most basic “Lloyd’s” terminology is widely 
abused by apparent experts. The phrase “Society of Lloyd’s”, and the word 
‘syndicate’ to describe a syndicate-year-of- account stamp, are among the 
examples he finds most enjoyable. 

Contents 

The book’s main text comprises four Chapters'- 

Chapter 1, The Regulatory Environment, which treats the general law of 



insolvency, and specific EU and UK solvency and insolvency of members of 
Lloyd’s, syndicate-year-of-account participants, the Lloyd’s enterprise as a 
whole, Equitas Re and Equitas Ltd.; 

Chapter 2, Insolvency at Lloyd’s, which treats insolvency of relevant 
components of the Lloyd’s enterprise such as Lloyd’s, natural and corporate 
members of Lloyd’s, the syndicate-year- of-account participant as conduit to 
trust funds and as solus; also as originalis and as seller of conventionally inward 
reinsurance-to-close; managing agencies, active underwriters, and Lloyd’s 
brokers. The Chapter also discusses, in relation to each of the foregoing 
components of the Lloyd’s enterprise, insolvency processes such as CVA, IVA, 
administration, receivership, administrative receivership, provisional liquidation, 
liquidation and s.425 solvent and insolvent schemes; 

Chapter 3, Insolvency at Equitas Re and Equitas Ltd., which treats Equitas 
Re’s relevance to the Equitas Re-assured-at-Lloyd’s in the first place; Equitas 
Re’s susceptibility to insolvency; recourse to the Equitas Re-reinsured SYA 
participant; recourse to the Lloyd’s enterprise including the Central Lund; 
Equitas Policyholders Trustee as surrogate-assignee; Equitas Policyholders 
Trustee Ltd. The Chapter also deals with relevant insolvency precipitates and 
processes, and has a special subchapter dealing with Proportionate Cover; 

Chapter 4, Claims Payment Securitisation Funds and Insolvency, which 
discusses the assured’s-at-Lloyd’s recourse, in solvency and insolvency 
situations, to particular dedicated and not-dedicated, personal-use and common- 
use, expressly and arguably available claims payment securitisation funds 
including Old Central Lund, New Central Lund, the Corporation’s (other) 
personal assets, Premiums Trust Lund- premium, Premiums Trust Lund-personal 
reserve, New Special Reserve Lund, Lloyd’s Deposit, guarantees of third parties, 
assets of corporate parents and associates, Equitas American Trust Lund, Lloyd’s 
American Instrument, Lloyd’s American Trust Lund, Lloyd’s US Surplus-Lines 
Personal-Use Trust Lund, Lloyd’s US Surplus-Lines Common-Use Trust Lund, 
Lloyd’s US Credit-for- Reinsurance Personal-Use Trust Lund, Lloyd’s US 
Credit-for-Reinsurance Common-Use Trust Lund, “joint asset” trust funds; 
relevant Illinois and Kentucky funds; trust funds in Australia, Canada, South 
Africa; liability of the Lloyd’s enterprise. 


Why do we need such a book? 



Why, the assured-at-Lloyd’s is entitled to ask, does one need a book on 
insolvency at Lloyd’s, given that “Lloyd’s of London” is believed to always pay 
claims in full? Indeed, Cuthbert Heath, a managing agent at Lloyd’s, is notorious 
for having ordered his relevant Names to pay “all” San Francisco 1906 
earthquake claims whether or not they ever had any merit (presumably not all his 
Names saw the joke). That stunt—which if tried nowadays would certainly be a 
fraudulent abuse by the managing agency of its contractual powers—has 
contributed to the public impression that “Lloyd’s” pays and will remain able to 
pay all valid claims. 

Surely there is no possibility whatever of the Central Fund running out and or 
the Lloyd’s enterprise going bust? The author eschews economic speculation 
other than to point out that all the liabilities assumed by Equitas Re are still those 
of the Lloyd’s enterprise. Underlying the book is the fact, pointed out by the 
author in various places, that if, for whatever reason, the Lloyd’s enterprise did 
become insolvent, no-one presently knows what will happen. That is for the 
Treasury to tell us when attempting, later this year, to implement Council 
Directive 2001/17/EC on the reorganisation and winding-up of insurance 
undertakings. 

The book, which has numerous graphics and tables, also deals with numerous 
other matters of detail, including the front-office and back-office liability of the 
solus, including the originalis solus —both of which terms are aptly defined in 
the book and turn out to be indispensable. The book points out in measured 
terms the absurdity of any assured-at- Lloyd’s ever recoursing to any solus in 
ordinary or extraordinary circumstances. 

The book proceeds, from that premise, to discuss the front-office liability of the 
syndicate-year-of- account participant as a conduit to various expressly and 
arguably available dedicated, not dedicated, personal-use and common-use 
claims payment securitisation trust and other funds, pointing out that the 
assured’s-at-Lloyd’s securitisation is a function of specific funds or, at a 
minimum, specific liable persons or entities. The sufficiency, availability and 
regulatory seizure of all major funds is discussed. The book also examines, 
barristerially, the curious “ring fence” purportedly erected by the Council of 
Lloyd’s around the New Central Fund in relation to liabilities reinsured by 
Equitas Re. 



Quality; value for money 

As to whether the contents of A star’s Insolvency at Lloyd’s and Equitas Re are 
any good, this reviewer is content to leave that judgment to the discretion of 
those sufficiently well advised to buy a copy. 

Published by Bartsky Law, ISBN 1 873994 76 1. £110 / $170; 400 pages; 
hardcover; delivery free within central London. 



MELTDOWN AT LLOYD’S: A FEW TOPICAL 

ISSUES 

Reprieve for the Lloyd’s enterprise 

The need to address enterprise-level meltdown scenarios—and not just in 
anticipation of years of well-paid claims litigation—was first seriously mooted 
in 1995-96 when numerous components of the Lloyd’s enterprise, including 
Lloyd’s itself (properly so-called), were insolvent, principally on account of 
asbestos-related liabilities contracted in underwriting years before 1993. In the 
1996 back-office exercise at Lloyd’s known as “Reconstruction and Renewal” 
(R&R), the then U.K. insurance regulator, the Department of Trade and Industry, 
agreed—subject to conditions, some of which remain secret —that the Lloyd’s 
enterprise could erase all those liabilities from its balance sheet simply by 
buying outward reinsurance from a reinsurance company, Equitas Reinsurance 
Ltd., which was capitalised virtually entirely by money already in or subject to 
the control of the Lloyd’s financial system. The reinsurer thus brought to the 
table no money that was not already available within the Lloyd’s financial 
system—and already adjudged inadequate—to pay relevant liabilities. 

As part of R&R, the outwardly reinsured liabilities appeared to depart the 
Jsloyd’s enterprise to Equitas Re, and the enterprise was thereby restored to 
apparent sound financial health. Since 1996, the apparent extrication has enabled 
the Lloyd’s enterprise to continue doing business as usual as if solvent, as if 
those liabilities had never existed, and as if the enterprise’s insistent 
blandishments about policyholder security at Lloyd’s had never been made. As 
then New York Superintendant of Insurance, Ed Muhl, pointed out at the time, 
the alternative was too bleak to contemplate. 2 

Reprieve revisited 

Recently, the Financial Services Authority (FSA)—a U.K. insurance regulator— 
has reconsidered, to a small but significant degree, its rule 3 empowering the 
Lloyd’s enterprise to take unconditional 100 percent balance sheet credit for 
Equitas Re outward reinsurance. For as long as Equitas Re remains regulatorily 


solvent, those liabilities will soon be expressly liable to return to the Lloyd’s 
enterprise’s balance sheet as contingent liablities. 4 If Equitas Re (more on this 
later) is to be taken at its insistent word that it is impecunious and bound shortly 
to become formally insolvent, presumably insurance insolvency lawyers will 
begin to appreciate that the liabilities merely outwardly reinsured by Equitas Re 
will rebound as actual, current liabilities right back to the Lloyd’s enterprise. 
Equitas Re’s own dire predictions, plus the forthcoming change of accounting 
emphasis, are already leading a few lawyers to revisit the need for that legal 
know-how. 

EU law needs implementing 

Meltdown technology happens also now to be in the forefront of the mind of the 
U.K. Treasury (www.hm-treasury.gov.uk), yet another U.K. insurance regulator, 
because of a recent EU directive, Council Directive 2001/17/EC (March 19, 
2001) on the reorganisation and winding-up of insurance undertakings. The 
directive does apply (though not specifically enough to be of any illumination) to 
underwriters at Lloyd’s as well as to conventional insurers throughout the 
European Union. The United Kingdom has already implemented the directive 5 in 
relation to conventional insurers within its jurisdiction, but expressly 6 not in 
relation to underwriters at Lloyd’s, principally because the Treasury had no idea 
how to do so. The Treasury is now more than a year late in implementing the 
directive in relation to the Lloyd’s enterprise and has yet to issue even a 
consultation paper on the subject. When eventually published, the consultation 
paper will give the first indication in the 300-year history of the Lloyd’s 
enterprise of the legal approach appropriate under English law when Lloyd’s 
collapses. 

What of Equitas Re? 

The phenomenon of Equitas Re should occupy U.S. malpractice courts and legal 
psychologists for years to come. The 1996 plain-vanilla, back-office outward 
reinsurance from underwriters at Lloyd’s to Equitas Re appears to have 
convinced significant portions of corporate America and their lawyers, without 
seeing any probative documents (there aren’t any), that the cedant underwriters 
have been not merely outwardly reinsured but utterly extricated from their 
insurance liabilities. U.S. Lloyd’s policyholders appear to have been easily 
persuaded by Equitas Re—even in its overt capacity of claims handling agent for 


Lloyd’s underwriters—to accept materially less than 100 percent of their valid 
claims, and to sell back insurance contracts not yet matured into claims. Some 
U.S. Lloyd’s policyholders have even sued Equitas Re in various U.S. 
jurisdictions as an assumption reinsurer. 

Equitas Re’s formal insolvency is likely to precipitate a more careful 
examination by relevant U.S. Lloyd’s policyholders of their recourse rights at 
Lloyd’s, and an increasing appreciation of the various claims payment 
securitisation trust and other funds that have always been available to pay 
qualifying claims 100 percent and that continue to be protected by the 
negotiating strategies of Equitas Re, the silence of insurance regulators, the 
operational techniques of Lloyd’s brokers and the “expert” advice of the 
claimant’s own lawyers. 

More local insolvency 

Insurance at Lloyd’s is conducted by individuals, natural or corporate—any of 
whom could become insolvent at any time. At least in ordinary circumstances, a 
relevant Lloyd’s policyholder’s right to recourse to relevant claims payment 
securitisation trust funds is independent of a Lloyd’s underwriter’s personal 
financial condition. How an insolvent underwriter wraps up its financial affairs 
is therefore of no concern to the Lloyd’s policyholder or, indeed, to any 
insurance regulator. Consideration is increasingly being given to wrapping up a 
solvent and insolvent corporate Lloyd’s underwriter’s affairs using a Companies 
Act 1985, s.425 scheme of arrangement. 

Companies Act 1985, s.425 scheme of arrangement 

The “scheme of arrangement” device available under Companies Act 1985, 
s.425 7 enables a solvent or insolvent debtor “company”, 8 in certain 
circumstances and subject to certain conditions, to devise and implement a 
payment methodology with its creditors. The section builds on the general 
freedom a solvent or insolvent company has, in principle, under English law to 
propose a compromise or arrangement with its creditors. A s.425 scheme has 
five components: (1) the company devises a scheme; (2) the court has a 
discretion to order the holding of a creditors’ meeting to discuss the scheme; (3) 
creditors have the opportunity to vote on the proposed scheme at the meeting; 
(4) after the vote, the court has a discretion to sanction the scheme; and (5) if 


sanctioned, the scheme is implemented. 


The scheme device, which includes various types of share capital reorganisation 9 
and transfers to another company, 10 is available only to a “company” 1 liable to 
be wound up under Companies Act 1985. 12 Since none is a s.735 “company”, 
the following cannot be schemed: a natural Lloyd’s underwriter, Lloyd’s itself, 13 
a syndicate (a mere entrepreneurial idea in the mind of a managing agency at 
Lloyd’s) and the “syndicate year of account” device through which Lloyd’s 
underwriters sell insurance (however corporate the latter’s participants)). 

The scheme device—sometimes suspected by U.S. insolvency lawyers 
confounded by such an ostensibly pain-free and potentially “lawyer-lite” path to 
release—is congenial to a debtor, solvent or insolvent, wishing to gather in and 
discharge all relevant debts by a certain date, thus achieving certainty of time. It 
can be useful for an insolvent debtor constrained to discharge its liabilities at less 
than 100 percent, the putative scheme administrator using commercial sense and 
sectoral experience in positing to creditors and the court a rational way to 
ascertain, marshall and distribute the company’s estate. 

Where the company is insolvent, a s.425 scheme can either stand alone or (more 
usually) be the means of consummating another insolvency process such as 
provisional liquidation, 14 or actual liquidation 15 —indeed, on the liquidator’s or 
administrator’s own application to the court. 16 A scheme lends itself to being 
tailored to the debtor company’s particular circumstances, and special types 
— viz., “cut-off’, “reserving” or “hybrid”—have evolved specifically for 
insurance companies. 

Not an “insurer” 

A corporate Lloyd’s underwriter (including a foreign one 17 ), being neither a 
statutory “insurer” nor an FSA “insurer”, appears to be free to construct a s.425 
cut-off, reserving or hybrid, solvent or insolvent, scheme in relation to its 
relevant liabilities free of all insurer-peculiar statutory and FSA-regulatory 
provisions, and to choose not to discriminate, for class or other purposes, 
between insurance and general assets and (liabilities. Similarly, there appears to 
be no -law preventing a natural Lloyd’s underwriter from scheming his insurance 
liabilities via an appropriate corporate vehicle. And what can be done at the level 
of sole Lloyd’s underwriter can in principle equally be done—though it is an 




increasingly intricate and disruptive 18 practical and professional 9 undertaking— 
at the level of (among others) all participants on a particular syndicate year of 
account, and all participants on a particular insurance slip. 

The bucket company 

Creating a properly authorised and certified 20 bucket company as a repository 
for the relevant liabilities (divided, if appropriate, into classes 21 ) of one or more 
Lloyd’s underwriters 22 (presumably at least at stamp level)—query if the device 
works equally at syndicate or slip level—is apparently the subject of current 
discussions in the London market. The liabilities would be formally transferred^ 3 
by a lone transferor, acting on behalf of the Lloyd’s underwriters 24 concerned, 
presumably appointed by the Council of Lloyd’s 25 (among other customised 
modifications 26 )—to the bucket, enabling any corporate Lloyd’s underwriter 
transferee to be then wound up and dissolved, and only then would relevant 
creditors be invited to vote 2 on it. Query what would happen if they did not 
approve it. Before the vote, the usual due diligence must be performed to 
identify and flush out all creditors and liabilities, a particularly intricate exercise 
at Lloyd’s. Highlighting the potential difficulties is the fact that discharge of an 
insurance liability in the front office has no effect whatever on the continuing 
existence of the Lloyd’s underwriter’s various back-office contractual and trust- 
deed financial obligations, including to make payment to common funds for the 
discharge of other Lloyd’s underwriters’ relevant liabilities. Exhaustive due 
diligence would have to be timeously performed on every relevant instrument, 
including in order to ascertain the mechanics of extricating the Lloyd’s 
underwriter from its clutches. 


LLOYD’S OF LONDON: THE CURIOUS CASE OF 

EQUITAS RE 


Equitas Re: an insolvency diversion? 

By 1996, the insurance enterprise colloquially known as “Lloyd’s of London” 
was insolvent, having sold an indeterminate number of unlimited general 
liability policies—in effect, live and subsisting blank checks for asbestos, 
pollution and health hazard risks—to U.S. corporate EquitasRe-assured-at- 
Lloyd’s in the 1950s through the early 1990s. Many of those checks remain valid 
and current. Some remain yet to be physically found. After a reserving exercise 
at Lloyd’s costing millions of pounds, 1 a number was finally arrived at 
purporting to be a fair quantification of the Lloyd’s enterprise’s previously 
allegedly unquanti-fiable 2 exposure to those extant policies. Having been 
quantified, why those liabilities could not then simply remain at Lloyd’s is a 
question that has not been answered satisfactorily. 

The Lloyd’s enterprise then needed a device that would give the false impression 
to the policyholders concerned that it had extricated itself from those liabilities 
and had validly transferred them—by means legally binding on relevant 
policyholders—out of the enterprise to an entity of less ample means than itself. 
This entity could then plausibly bargain with policyholders to pay them 
materially less than 100 percent of their true value, thus sparing its own and the 
Lloyd’s enterprise’s assets. International insurance practitioners around in 1996 
will well remember the crisis. Equitas Reinsurance Limited 3 —apparently the 
world’s largest reinsurance company—was the device set up by the Council of 
Lloyd’s, in close cooperation with insurance regulators in a number of 
jurisdictions. 

The Council of Lloyd’s then collected the necessary reserve from various 
sources—principally from such members of Lloyd’s as were then left holding 4 
the liabilities (some of whom persist in refusing to pay their so-called “Equitas 
premium”)—capitalised Equitas Re 5 accordingly, and procured Equitas Re to 
sell 100 percent whole-account reinsurance compulsorily to those members. 6 


Old-year liabilities then vanish... 

Though it had and has no fresh money of its own—so is no more than a mere 
adjunct of the already closed and insolvent Lloyd’s financial system 7 —Equitas 
Re and its now self-averredly unstable security are the pretext on which U.K. 
and some U.S. state insurance regulators then allowed, and continue to allow, 8 
the Lloyd’s enterprise to take 100 percent credit on its balance sheet for all those 
ceded liabilities. 9 In various adroit regulatorily approved moves concluded on or 
around Sept. 3, 1996, the Lloyd’s enterprise and its closed financial system thus 
went from being (unquantifiably or quantifiably) insolvent one minute to having 
no relevant balance-sheet liabilities at all the next. From that date, the Lloyd’s 
enterprise was magically rendered solvent. Ed Muhl, then New York 
superintendent of insurance, summarised the insurance regulator’s dilemma by 
frankly admitting that regulatory obstruction of the Equitas construct would have 
been commercially unwise. 10 

...But cedant still personally liable 

In erecting and effecting this back-office engineering between relevant members 
of Lloyd’s and Equitas Re, no one bothered to involve the Equitas Re-assured-at- 
Lloyd’s. No EquitasRe-assured-at-Lloyd’s was personally privy to any of the 
legal instruments setting up Equitas Re or empowering it to sell reinsurance or 
manage relevant claims. As with any conventional outward reinsurance, the 
EquitasRe-reinsured member of Lloyd’s still remains contractually liable to the 
policyholder for the entirety of the ceded business, 11 regardless of enterprise- 
level balance sheet accounting ruses. No relevant instrument novates any ceded 
liability away from any relevant member of Lloyd’s and into Equitas Re 
personally. The EquitasRe-assured-at-Lloyd’s is still insured at Lloyd’s, with the 
extensive enterprise-level securitisation entailed and regardless of the particular 
individual member’s personal financial condition. 

Over to Equitas Re 

Over then to Equitas Re to handle 12 and front claims on the spirited-away pre- 
1993 Lloyd’s non-life liabilities. In its current operations, one minute the 
company claims imminent insolvency (in settlement negotiations), the next it 
avers solvency (to insurance regulators). One minute it claims it is completely 
independent of the Lloyd’s enterprise; not so on examining the constitution of 


Equitas Holdings Ltd., which stipulates a preferred share owned by Lloyd’s and 
a “Lloyd’s director” appointed by Lloyd’s. One minute it claims to be the 
EquitasRe-assured’s-at-Lloyd’s sole recourse; not so when sued personally as 
assumption reinsurer in U.S. federal or state court, which proceedings it defends 
by averring that it is a mere reinsurer and mnoff agent. No wonder the 
EquitasRe-assured-at-Lloyd’s is confused. 

In addition to this day-to-day smoke and mirrors, Equitas Re’s principal agenda, 
in which it also succeeds admirably, is to give Equitas Re-assureds-at-Lloyd’s 
the overriding false impression that the Lloyd’s enterprise is no longer liable to 
pay their claims. The more it can thus manage to distract and materially 
shortchange EquitasRe-assureds-at-Lloyd’s, the more it will spare the Lloyd’s 
enterprise and current Lloyd’s enterprise assets. The Lloyd’s enterprise hopes 
that a day of reckoning will never come. 

Alternatively, if and when remaining EquitasRe-reinsured liabilities do return to 
the enterprise’s balance sheet—whether by regulatory diktat or through Equitas 
Re becoming insolvent—the enterprise hopes that they will then not be on a 
scale, or of an order, sufficient to threaten enterprise-level insolvency, and or that 
the enterprise itself will by then be in a financial condition less parlous than in 
1996 and more able to withstand them. 

Foreground summarised 

Averring that it—rather than the Lloyd’s enterprise with its famous “chain of 
security”—is now the EquitasRe-assured-at-Lloyd’s’ sole recourse, Equitas Re’s 
standard message comprises four principal points: (1) We are impecunious; 
accept our offer of materially less than 100 percent of your entitlement—ideally 
no more than 37 percent—while we still have the money; 13 (2) we are about to 
go insolvent, at which point you will have to prove our insolvency; (3) you have 
no recourse to the Lloyd’s enterprise, or it is wholly impracticable to invoke it; 
(4) as a last resort, you will have to collect against each individual relevant 
member of Lloyd’s for his insignificant discrete participation on your insurance 
contract. 

This contrived message perplexes the Equitas Re-assured-at-Lloyd’s, not yet 
admitted to the mystery of precisely how the supposedly superior securitisation 
blandished by the famous “Lloyd’s of London” came to just disappear in the first 
place, and laboring under the misapprehension that he has, by some due process 


yet to be revealed, been validly dispossessed of his recourse rights to the Lloyd’s 
enterprise. 

He looks to insurance regulators, his own lawyers and his Lloyd’s broker to 
protect him from such nonsense, but is badly served by each. No insurance 
regulator gainsays Equitas Re’s sales pitch, or even appears interested in Equitas 
Re’s persistent predictions of its own imminent insolvency. 

Every relevant Lloyd’s broker brakes claims on Equitas Re-reinsured insurance 
contracts at Equitas Re 14 rather than at Lloyd’s, further shielding the Lloyd’s 
enterprise from its own liabilities. Some Lloyd’s brokers are on record as 
endorsing Equitas Re’s sales pitch, urging their clients—many of whom mean 
nothing commercially to the broker—to take what they can reasonably get from 
Equitas Re while Equitas Re still has some money available. Bolstered by this 
multiplied and mutually reinforced misinformation from a variety of apparently 
independent and disparate sources, Equitas Re has thus acquired, and retains, a 
significance among Equitas Re-assureds-at-Lloyd’s wholly disproportionate to 
its actual importance. Its St. Mary Axe office is aptly located indeed. 15 

Settlements under a misapprehension 

Often unaware that he is still, and (paradoxically) always has been, fully 
securitised at Lloyd’s, and that a variety of specific dedicated and not-dedicated 
trust and other funds—protected by Equitas Re’s misrepresentations—remain 
available to pay his valid claim 100 percent, the Equitas Re- assured-at-Lloyd’s 
instructs his lawyer to negotiate an acceptable settlement at Equitas Re—with no 
thought given to applying to some appropriate claims-handling office at Lloyd’s. 
The settlement document contains a comprehensive release of all relevant 
members of Lloyd’s, by which technique Equitas Re protects, spares and 
insulates the Lloyd’s enterprise, as well as relevant claims payment securitisation 
trust funds, 16 from all further liability (assuming the settlement agreement is not 
subsequently voided for fraud). 

Settling at Equitas Re appears and can easily be made to seem—falsely—a “win- 
win” outcome for both sides. Equitas Re emerges looking munificent—which it 
then uses self-congratulatorily for public relations purposes—while the 
EquitasRe-assured-at-Lloyd’s and his lawyer emerge looking pragmatic and 
“commercial.” 17 Of the often well-publicised settlements made at and with 
Equitas Re, it is presently believed that many inadvertently fall materially short 


of the 100 percent pay-out to which the valid-claimant Equitas Re-assured-at- 
Lloyd’s is and always has been entitled. Shareholder funds have been 
compromised. CFOs and boards have been misled. Some shortchanged corporate 
EquitasRe-assureds-at-Lloyd’s may have or will become insolvent. The most 
extraordinary feature of all is the erroneous belief that the EquitasRe-assured-at- 
Lloyd’s has lost his recourse to the Lloyd’s enterprise. 18 

Now what? 

The Lloyd’s enterprise’s ingenious shortchanging of corporate America—fronted 
by Equitas Re, abetted by insurance regulators, assisted by Lloyd’s brokers and 
consummated by the EquitasRe-assured’s-at-Lloyd’s own specialist lawyers 
giving erroneous information and misconceived advice—may unravel when 
Equitas Re does finally go into a formal English-law insolvency process. 19 At 
that juncture: 

(1) Insolvency at Lloyd’s: Equitas Re is the only thing standing between the 
Lloyd’s enterprise and its extant pre-1993 non-life liabilities, which are still 
of an order of magnitude capable of rendering the enterprise insolvent as 
soon as they return to its balance sheet. When EquitasRe-reinsured 
liabilities do bounce back to the Lloyd’s enterprise—if the Council of 
Lloyd’s through Equitas Holdings’ “Lloyd’s Director” can no longer stop 
Equitas Re’s self-prophesied insolvency—the latter will overnight lose the 
protection afforded by the Equitas construct and revert to the overt 
insolvency that mysteriously vanished from its balance sheet in 1996, a 
financial condition then remediable principally not by the insurance 
industry or government rescue but by then-current members of Lloyd’s 
contributing sufficiently to a sufficient Central Fund. 20 U.K. and U.S.-state 
insurance regulators likely having no appetite for further regulatory sleights 
of hand, meltdown of the entire Lloyd’s enterprise will follow those 
members’ failure to make those contributions. 

(2) Unravelling of Equitas Re settlements: The EquitasRe-assured-at-Lloyd’s 
who has already settled^ 1 a valid claim on the cheap at Equitas Re under a 
mistake of fact or law will attempt to recover the difference between the 
settlement and the 100 percent he was entitled to all along by suing his 
lawyer and/or his Lloyd’s broker for malpractice. 

While elementary Recourse Due Diligence™ would have instantly established 



the existence of relevant expressly available claims-payment securitisation 
trust funds, 22 very few assured-side lawyers appear to have the skill to 
perform it. Numerous U.S. law firms will settle expensively. Some small 
boutique law firms may be wiped out. To credibly untangle the underlying 
technicalities requires legal time and perseverance of an order that U.S. law 
firms have self-evidently been reluctant to deploy, though they 
unhesitatingly charge their clients for giving “commercial” and materially 
erroneous information and advice. Successful claims of fraudulent 
malpractice should not be ruled out, for some U.S. lawyers may have 
deliberately falsely represented expertise in this most abstruse field of law, 
and should never have been handling Lloyd’s or Equitas claims in the first 
place. 

At least one major Lloyd’s broker is on record as advising its client EquitasRe- 
assureds-at-Lloyd’s to sell out prematurely and excessively cheaply at 
Equitas Re. English law on brokers’ claims broking functions is 
unambiguously pro-policyholder. These secondary deep-pocket recoveries 
may be of material financial help to foundering U.S. EquitasRe-assureds-at- 
Lloyd’s and their creditors; 

(3) Full-value claims recoveries against the Lloyd’s enterprise: The Lloyd’s 
enterprise in effect wrote open-ended, not-time-barred blank checks to 
corporate America for asbestos, pollution and health hazard risks. Some of 
those risks have yet to mature into claims, with some EquitasRe-assureds- 
at-Lloyd’s yet to succumb to Equitas Re’s efforts to buy back those checks 
(‘commutation’). When it becomes widely realised that commutation at 
Equitas Re has been merely a way to protect the Lloyd’s enterprise rather 
than (as claimed) the commercial, realistic choice of pragmatists, U.S. 
holders of APH policies will settle for nothing less—nor is there any reason 
why they should settle for anything less—than 100 percent payout at 
Lloyd’s. Those payouts may well save some U.S. businesses from 
bankruptcy. The professional and transactional rewards to the few U.S. law 
firms genuinely in command of the detail will be considerable. 

A Booby trap at an insolvent Equitas Re 

A diversionary booby trap lies in wait for EquitasRe-assureds-at-Lloyd’s on 
Equitas Re’s formal insolvency, and it is important that it be clearly recognised 
and decisively defused so that no further material shortchanging occurs. It is 


called Equitas Policyholders Trustee Limited. 23 

Ordinarily, in an insolvency of a conventional reinsurer, the cedant proves his 
debt and personally receives a dividend. In an illogical attempt to prevent each 
individual relevant member of Lloyd’s from proving against Equitas Re and 
personally pocketing insolvency dividends, he was compelled to assign his 
reinsurance recovery rights against Equitas Re to Equitas Policyholders Trustee 
Ltd., which in its turn is to hold eventual recoveries in trust for relevant 
EquitasRe-assureds-at-Lloyd’s. When Equitas Re does go into a formal 
insolvency process, enter Equitas Policyholders Trustee Ltd. on behalf of the 
policyholder. Touchingly wholesome. 

EquitasRe-assureds-at-Lloyd’s can expect Equitas Policyholders Trustee Ltd.— 
owned by Equitas Holdings Ltd. 24 —to require, request or invite Equitas Re- 
assureds-at-Lloyd’s to lodge proofs of claim with it. One can easily imagine 
relevant Equitas Re-assured-at-Lloyd’s forming creditor committees in relation 
to Equitas Re, formulating and lodging proofs of gross and net debt against 
Equitas Re, monitoring and giving due credit for dividends paid out of Equitas 
Re, being grateful for eventual recoveries from Equitas Re and formally 
releasing the Lloyd’s enterprise in relation to the difference. 

In reality, however, Equitas Policyholders Trustee Ltd. is a superfluous front- 
office intrusion on the straightforward relationship between the EquitasRe- 
assured-at-Lloyd’s and the Lloyd’s enterprise. It is yet another diversion of the 
EquitasRe-assured-at-Lloyd’s away from his true quarry and recourse, the 
Lloyd’s enterprise, for there is no reason in English or any other law why the 
EquitasRe-assured-at-Lloyd’s need concern himself with any aspect of Equitas 
Re’s personal financial condition, especially including its formal insolvency and 
whatever companies, trusts and other devices appear to be on his side. 

There is simply no instrument—contract, trust deed, statute, statutory 
instrument, regulation, byelaw 25 or anything else—depriving an EquitasRe- 
assured-at-Lloyd’s of his full securitisation at Lloyd’s or requiring him to in any 
way treat or be concerned with Equitas Re. Equitas Re’s formal insolvency is a 
back-office affair solely between the Lloyd’s enterprise and Equitas Re of—at 
least for as long as the entire Lloyd’s enterprise remains solvent—no formal 
relevance, concern or interest to any Lloyd’s EquitasRe-assured-at-Lloyd’s. 
Equitas Re’s personal financial condition is particularly utterly irrelevant to the 
Lloyd’s enterprise’s liability to pay claims on insurance contracts sold at Lloyd’s, 



whoever happens to have subsequently reinsured that liability. 

Bottom Line 

In reality, the EquitasRe-assured-at-Lloyd’s has never been a creditor of, and has 
no legal relationship whatever with, Equitas Re. He can and should recourse for 
payment of 100 percent of his valid claim directly to Lloyd’s enterprises, which, 
under pressure from angry EquitasRe-assureds-at-Lloyd’s, will likely be forced 
to make its own claims-handling facilities available to them rather than compel 
their recourse to an insolvent and irrelevant Equitas Re. Re-admitting this 
surreptitiously engineered underclass of Lloyd’s policyholder to the proper 
claims-handling facilities at Lloyd’s will be one of the immediate challenges 
following Equitas Re’s apparently imminent insolvency. What recoveries from 
Equitas Re on behalf of the EquitasRe-reinsured member of Lloyd’s may 
eventually accrue to a dedicated protected pot is a question entirely irrelevant to 
any EquitasRe-assured-at-Lloyd’s. Such recoveries may help the Lloyd’s 
enterprise in the back office, but they are no substitute for its own full and 
immediate payment in the front office of every valid claim on every EquitasRe- 
reinsured insurance contract. 

Equitas Re’s formal overt 26 insolvency—which itself habitually foretells in 
settlement discussions, as a negotiation ploy—thus promises to be an insurance 
insolvency lawyer’s jamboree of years of inappropriate front-office, mid-office 
and back-office 2 litigation and arbitration, and pandemic obfuscation, 
confusion, misunderstanding and misconception if the insurance insolvency bar 
is not careful. Lawyer beware. 


LLOYD’S OF LONDON: THE CURIOUS CASE OF 

THE "WILSON NOTICE” 


What Is a Wilson Notice? 

The following appeared in a 2003 edition of the monthly magazine Business 
Insurance: 

NOTICE OF BANKRUPTCY OF FFOYD’S NAMES—On Jan. 30, 2003, Aubrey Finn Wilson 
Sr. and Joan Burch Wilson, former Names at Floyd’s, filed a chapter 7 bankruptcy, case #03- 
50512-C, in the U.S. Bankruptcy Court for the Western District of Texas, San Antonio Division. 
Policyholders and other beneficiaries of policies insured or reinsured by those syndicates listed 
below who may have claims against Mr. or Mrs. Wilson should consult an attorney. Mr. Wilson, 
Floyd’s #016949K, participated during the years of account, 1977-93 in syndicates 
126,127,190,122, 203, 206, 207, 209, 288, 428, 210, 212, 293, 925, 950, 960, 998, 546, 561, 718, 

662, 317, 418, 437, 51, 861, 799, 1173, 1232, 1215, 1066, 1067 [and] 1068. Mrs. Wilson, Floyd’s 
#029S65X, participated during the years of account 1982-92 in syndicates 206, 209, 288, 428, 

662, 210, 122, 546, 598, 960, 925, 866, 330, 204, 204, 212, 219, 700, 701, 661, 1028, 503 and 37. 

The court has set a deadline of June 17, 2003, for the filing of proofs of claim. Failure to file a 
timely claim may lead to the claim being disallowed and to the discharge of any liability of the 
claim. Complaints to determine dischargeability of certain debts must be filed on or before May 

13.” 1 

From this thought provoking 2 advert originates the author’s term “Wilson 
notice”, viz., any public advertisement placed by a SYA participant or his 
personal representative (including his insolvency guardian) soliciting a direct 
relationship or connection with an assured-at-Lloyd’s privy to an insurance 
contract liable 3 to be performed by the SYA participant. Members of Lloyd’s 
have been going bankrupt in the back office at Lloyd’s for generations 4 some, 
recently, on the corporation’s own application 5 yet their relevance to the assured- 
at-Lloyd’s in the front office 6 appears barely to have been explored, largely 
because it almost never arises as a practical front-office issue, though Equitas Re 
(by whom both Wilsons are reinsured ) notoriously seeks to make it one in 
settlement negotiations. 8 


Article’s scope 

This article considers a few selected aspects of posting and responding to a 


Wilson notice. It summarily explores the extent to which Wilson notice 
dynamics are consistent with (1) the SYA participant’s back-office obligations to 
relevant components of the Lloyd’s enterprise and (2) the assured’s-at-Lloyd’s 
front-office rights against relevant claims payment securitisation trust and other 
funds available to pay his claim in full regardless of any SYA participant’s 
personal inclinations or financial circumstances. It notes in general terms a 
limited number of the author’s present views and does not contain legal advice in 
relation to any particular transaction including the original Wilson notice itself. 

The SYA participant’s back-office obligations 

In the back office at Lloyd’s, the member enters into a private membership 
contract with the Corporation to or of which no assured-at-Lloyd’s is a party or 
an express third-party beneficiary. In the case of both Wilsons, the particular 
contract was (or became) the General Undertaking (expressly governed by 
English law), parts of which were extensively litigated in U.S. federal court in 
the 1990s. Those forms of General Undertaking in which the Member contracts 
‘on behalf of himself and his legal and personal representatives and 
successors’ 10 appear to that extent to be binding on the signatory member’s 
insolvency guardian personally. 

In recent forms of General Undertaking, the member binds himself to comply 
not ]1 with specific, listed, already promulgated bylaws but with all and any 
bylaws 12 that happen to be in force from time to time during 13 the currency of 
his membership. Pivotal bylaws have been those promulgating compulsory 
standard forms of (among other numerous other instruments) contract (governed 
by English law) between the member in his capacity of SYA participant and the 
professional agents to whom he exclusively entrusts the conduct of his insurance 
business at Lloyd’s. In those contracts, the member similarly contracts on behalf 
of himself and his insolvency guardian. 14 Those back-office contracts, as well as 
a variety of back-office trust deeds, govern the conduct of insurance business at 
member and SYA-participant levels, 15 and help to ensure that the Lloyd’s 
enterprise is left alone to handle, and put in funds to pay, valid claims regardless 
of the wishes and financial condition of any member or SYA participant. 

Taking the most recent such contract between the SYA participant and a 
managing agency, SUA 1, the SYA participant cannot, must not and does not 
conduct any day-to-day aspect of his own insurance business at Lloyd’s, 


including handling, adjusting and paying claims. The solus is not and can never 
be relevant to any assured-at-Lloyd’s at any stage of any insurance transaction, 
especially including (for example) placing, 16 subscribing, 17 claims 
notification, 18 claims broking, 19 claims handling, 20 coverage dispute resolution 21 
and collection. 2 " Imagine if every claim were subjected to handling by each of a 
multitude of liable secretaries, dentists, upper-class, farmers, ‘businessmen’, 
housewives, the idle rich, pensioners, military types and/or the various other 
“underwriters at Lloyd’s”either as principals or through different 23 managing 
agenciesor their respective insolvency guardians, “each for his own part and not 
one for another,” in a variety of jurisdictions, each having his own view about 
the insurance contract! 

Insolvency does not of itself break these back-office contractual restraints 
designed to avoid such a fiasco. The managing agency is empowered to 
terminate SUA 1 on the SYA participant’s insolvency. 2 If the agency does not 
exercise the power, the contract subsists, with his insolvency guardian personally 
sewn into the exclusive underwriting and claims handling relationship with the 
managing agency in place of the SYA participant. The insolvency guardian may 
be able to sunder those bonds by disclaiming 25 SUA 1 (and all relevant trust 
deeds, and agency and other contracts), but to thus usurp to himself (among 
many other things) the managing agency’s exclusive express contractual claims- 
handling (and all other relevant) functions then requires him to set up and 
maintain, at considerable initial and continuing cost to the estate, a potentially 
extensive business embracing not only handling of all inward claims but also of 
all outward reinsurance claims and all other ancillary matters. 

The Wilsons’ insolvency guardian appears to be not only willing but prepared to 
set up such a business, for he invites relevant assureds-at-Lloyd’s to “consult an 
attorney.” This is multiply absurd. A Main Street USA attorney may know 
absolutely nothing useful, and may know a lot that is useless, of the Lloyd’s 
enterprise’s abstruse intricacies, pandemically misunderstood even by self- 
averred specialist U.S. insurance lawyers. And there is no reason for any 
assured-at-Lloyd’s to consult one in the first place. The attorney may charge for 
saying, “I don’t know anything about it. You may as well file a claim just to be 
safe, don’t you think?” The only certainty will then be the estate’s dissipation on 
fees and expenses incurred by the insolvency guardian in processing resulting 
claims 


Front-office relations with the assured-at-Lloyd’s 

In the front office, the SYA participant’s managing agency enters on his behalf 
into insurance contracts with assureds-at-Lloyd’s. 2(: All such contracts are 
always discharged by the managing agency on the relevant SYA participant’s 
behalf. The Lloyd’s enterprise could not function were any SYA participant, or 
(if insolvent) his insolvency guardian, to be allowed to take any executive part in 
his own insurance business. 27 

It goes further. The assured-at-Lloyd’s is insulated from each and every 
relevant SYA participant throughout the discharge of every aspect of the 
insurance contract, including claims broking (done by the Lloyd’s broker to 
managing agencies and their delegates, never to any SYA participant as such 
personally); claims handling (done by managing agencies and their delegates), 
dispute resolution (ditto), and marshalling and disbursement of claimium. 

In particular, in what may be called the Enterprise-Level Recourse Principle, 29 
operational since at least 192 7, 30 the assured-at-Lloyd’s is fully securitised at 
Lloyd’s regardless of the personal financial condition of any relevant SYA 
participant. Not only does no assured-at-Lloyd’s bargain for having to deal with 
each SYA participant solus, but even if he did and even if the solus himself 
wanted to, no solus is, as the Lloyd’s enterprise itself knows better than anyone, 
capable of being of the slightest front-office relevance to any assured-at-Lloyd’s. 

Regardless of the impression given by the Lloyd’s enterprise to the assured-at- 
Lloyd’s by the Lloyd’s policy boilerplate “each for his own part and not one for 
another,” the assured’s-at-Lloyd’s recourse is not against the SYA participant 
solus, solvent or insolvent, but against relevant claims payment securitisation 
trust and other funds. The Lloyd’s enterprise has its own well-established back- 
office procedures to muster back-office funds from whatever sources it can, 
including (but obviously not limited to) each actual liable available individual 
SYA participant. 

What relevance to the assured-at-Lloyd’s does the SYA participant personally 
have, ordinarily? His principal front-office function—including when 
successfully sued in a coverage action—is as a conduit to those securitisation 
funds, never as front-office recourse. Indeed, no SYA participant ever directly 
pays a claim. 31 When a SYA participant does become insolvent, life in the front 
office continues as if nothing had happened. The back-office consequences are 


different (and outside the present article’s scope). When buying insurance at 
Lloyd’s rather than from a conventional insurance company, the assured-at- 
Lloyd’s buys not into the personal unknown, unpredictable assets of Ebenezer 
Snodgrass at 22 Hillcrest Terrace or any of his ilk. 

A fancifully called “chain of security”—so fulsomely blandished by self¬ 
regulators at-Lloyd’s in the front office 32 and reiterated in the back 
office 33 comprising (not quite in the form conjured in ‘chain of security’ 
propaganda) a variety of expressly and arguably available claims payment 
securitisation trust and other funds and mechanisms, is available (and usually 
mandated by external insurance regulators in various jurisdictions) to pay 
qualifying claims in full 34 regardless 35 of (the financial condition of) any solus, 
rendering every latter irrelevant for all front-office recourse purposes. 36 

There is no legal, commercial, practical, procedural, substantive, administrative 
or other advantage to the assured-at-Lloyd’s recoursing to, or otherwise treating 
directly with, one, any, each or all of a positive multitude (as discussed below) of 
relevant SYA participants, however insolvent each may happen to be—indeed, 
the more insolvent, the less advantage—and (as a general rule) no assured-at- 
Lloyd’s ever does so, because the properly informed assured-at-Lloyd’s knows 
that, in BBSN circumstances, his valid claim will be paid in full regardless of the 
insolvency of any SYA participant. The assured’s-at-Lloyd’s Lloyd’s broker 
should keep him properly advised of the correct way to claim at Lloyd’s. 

In these circumstances, is the Wilson insolvency guardian—obliged to advertise 
for and obtain discharges from creditors under various express general 
insolvency law oblivious to front- or back-office weirdness at Lloyd’s—correct 
in considering an assured-at-Lloyd’s a creditor in the first place and put the SYA 
participant and the assured-at-Lloyd’s in positions wholly inconsistent with their 
true positions at Lloyd’s? 

But what about my insurance contract with Snodgrass? 

Just how deep does an assured-at-Lloyds need to drill down when analysing his 
insurance at Lloyd’s? Traditionally, insurance is bought at Lloyd’s by one 
assured-at-Lloyd’s on the one hand from, on the other, a multitude of natural 
‘names’ congregating in SYAs. One particular slip may have been subscribed by 
scores of SYA stamps, 37 each comprising scores of SYA participants. The 



number of insurers became so large per slip that Lloyd’s Policy Signing Office 
has long since stopped scheduling every individual subscribing SYA participant 
to the policy, but, instead, has traditionally promised to make a list available to 
the assured-at-Lloyd’s on request. It was a problem even in 1871. 38 

Historically, neither the assured-at-Lloyd’s nor any insurer-at-Lloyd’s needed to 
dissect the minute insurance contractual dynamics—especially the number of 
insurance contracts per Lloyd’s policy (if such a policy was ever issued)— 
because: (1) the individual natural SYA participant’s insolvency was too 
insignificant (and therefore too administratively irritating) to ever justify 
practicably becoming, and it never did become, a front-office issue. However 
insolvent the individual SYA participant, some component of the Lloyd’s 
enterprise always marshalled money (from a variety of appropriate available 
back-office sources) to the front office to pay claims, never disclosing any liable 
SYA participant’s personal financial condition to any claimant (because as a 
front office matter it was completely irrelevant and would only have confused 
actual and potential assureds-at-Lloyd’s). 

Take one hypothetical insurance transaction at Lloyd’s on the traditional model. 
The Lloyd’s broker has gone around the room and obtained 100 percent 
subscription to the slip from 20 SYA stamps (colloquially and erroneously, 
‘syndicates 39 ), each comprising 30 SYA participants (colloquially and 
inappropriately, “names” 40 ). LPSO eventually issues one Lloyd’s policy 
evidencing the insurance contracts, with each SYA stamp scheduled at the back. 

How many (separate, discrete, autonomous, independent) insurance contracts are 
there in this one insurance transaction? Arguably, 20 x 35 = 700. There is 
(terminologically and conceptually confused) English judicial authority 41 to that 
effect. The far better view—indeed, the only one that takes reality into account 
—is that there are 20 insurance contracts, viz. one between the assured-at- 
Lloyd’s on the one hand and, on the other, each subscribing SYA stamp. There 
are various front- and or back-office agency, disclosure, placing, subscribing, 
broking, leading, adjusting and collecting reasons why this is so, outside the 
present article’s scope. 4 ^ In the front office (and notwithstanding various curious 
U.S. federal jurisprudence on diversity jurisdiction), no SYA participant is, needs 
to be or is permitted to be contractually, financially, administratively, 
procedurally, substantively or practically autonomous. Indeed, no insurance 
contract is capable of being performed, in the front office, at SYA-participant 
level. The deepest contract performance level is SYA stamp, never SYA 


participant. There is definitely a multiplicity of poly-stamp-level contracting 
insurers, but for all front-office purposes they are always contractually 
collectivised into SYA stamps. 

Pursuing the Wilson approach to its logical conclusion, consider the practical 
difficulties caused by mere numbers. Whatever the mechanics and merits of 
posting, responding to, and then following through on a Wilson notice, Mr. and 
Mrs. Wilson’s insolvency guardian, if he intends to be taken seriously by 
invitees, should have the following expectations: 

(1) He has specified up to 561 43 separate insurance businesses for Mr. Wilson, 
and up to 242 44 for Mrs. Wilson: a maximum potential total of 803 SYAs, 
each one a separate and distinct business with its own financial profile and 
results. Assuming each of the 803 SYA stamps, 45 in the course of its first 
year of operation, subscribed to 500 direct insurance policies—let’s say for 
argument that each insurance contract is ‘occurrence’ 46 (cf.’claims made’) 
—and that each such contract remains capable of giving rise today 47 to at 
least one valid claim, that makes (at least in principle) a total of 401,500 
currently live insurance contracts. Let’s say (again, just for the purposes of 
discussion—it is very unlikely to be so in practice) that the assured-at- 
Lloyd’s under each such contract is a U.S. corporation covered for liability 
for injury to third parties, and has 10 workers genuinely injured in a manner 
covered by the insurance. That means a potential total of 4,015,000 claims 
against one or other (and in some cases perhaps both 48 ) of the Wilsons. 

Applying the above hypothetical numbers to each of those 803 SYA stamps’ 
(say) 49 other participants, that means 39,347 separate insurance businesses— 
assuming 50 percent commonality of participation, that means around 20,000 
insolvency guardians and 20,000 Wilson notices—and a potential total of 
19,673,500 separate insurance contracts (some of which will be identical to each 
other in most material respects). Assuming 10 claims under each contract, that 
means 196,735,000 separate SYA-level claims. Of course, we still have to 
allow for each SYA participant’s facultative and treaty outward reinsurance 
contracts and, conceivably, his conventional outward reinsurance-to-close 
contracts. 50 

In the United States, there are thousands of EquitasRe-reinsured SYA 
participants like the Wilsons, viz., members of Lloyd’s who entered—or refused 


to enter—in September 1996 into the Reconstruction & Renewal settlement 
agreement (‘RRC V in the Astor Catalog System) and are now considering, or in 
the future may consider, bankruptcy as a way to protect their solvent estates from 
come-back from the pinstriped chaps in Lime Street. Some of them are, or may 
become, genuinely insolvent. There could in due course be a deluge of Wilson 
notices. Each claim could then give rise to litigation or arbitration. 

In addition, the assured-at-Lloyd’s must still claim (or commute) in the ordinary 
way in relation to (assuming Mr. and Mrs. Wilson succeed in settling with any 
assured-at-Lloyd’s in the first place) the remaining multitude of subscribers. 51 
Imagine if a sizeable number of SYA participants were to go bankrupt and their 
insolvency guardians to post Wilson notices! It would create havoc among the 
generality of assureds-at-Lloyd’s and chaos in the back office at Lloyd’s, and 
turn each of their insolvency guardians into a full-time run-off company, in 
relation to individual claims that will never be valuable enough individually to 
justify handling on a SYA-participant level in the first place 52 the principal 
historic reason why they have been handled collectively in the back office at 
Lloyd’s and why no assured-at-Lloyd’s is ever concerned about the personal 
financial condition of any solus. The insolvency guardian should expect to set up 
a full-service claims handling operation in parallel with that operated by each 
SYA stamp’s managing agency at Lloyd’s (or he could farm out the claims 
handling to a specialist agent, or back to the managing agency 53 ). 

(2) Some of the respondents will be conventional reinsurance companies who 
have their own trading relationship with the SYA stamp. Set-off arises at 
solus level, which would be wholly impractical. 

(3) Some of the invitees will be other SYA stamps who have bought outward 
reinsurance, and or personal stop-loss insurance, from the Wilsons. 

(4) Whoever the invitees happen to be, some will not respond at ah. In fact, 
they may be legally advised not to respond so as to not jeopardise the 
customary course of business at Lloyd’s whereby the financial condition of 
the solus is utterly irrelevant to the assured’s-at-Lloyd’s rights of recourse 
(at least for as long as the Lloyd’s enterprise itself remains solvent). Does 
that failure prejudice BO recourse to the solus, on some waiver argument? 
Definitely not! 


Bankruptcy law and the back office at Lloyd’s 

There can be expected to be two competing schools of thought (neither, 
interestingly, emanating from general insurance insolvency law) as to the general 
legal framework applicable to an insolvency of a SYA participant in BBSN 
circumstances when an insolvency guardian is required or minded to post a 
Wilson notice. The first is that no mere private contractual regime, such as 
governs the Lloyd’s enterprise, is capable of overriding general bankruptcy law 
of a relevant jurisdiction. Such a regime’s provisions attempting to dragoon an 
insolvency guardian into (among other things) funding the (so far as presently 
material, unsecured) Lloyd’s enterprise in preference to the generality of 
creditors are repugnant to insolvency law, as are the open-ended claims handling 
discretion he gives to the managing agency. At the very least, the insolvency 
guardian must disclaim" all relevant back-office “Lloyd’s”-side contracts—and 
maybe all front-office insurance contracts too—so as to be free to rationally 
identify and properly advertise to all relevant creditors, distribute the estate 
equally among all relevant provers and eliminate multiple liability for the same 
debt (viz. front-office liability (under the insurance contract) to the assured-at- 
Lloyd’s, and back-office liability (under relevant back-office contracts and trust 
deeds) to relevant components of the Lloyd’s enterprise). 

An alternative argument is that no properly informed judge should allow general 
bankruptcy law to disrupt smooth, rational, commercial, predictable, established, 
notorious contractual and trust mechanisms, apparently unobjectionable under 
the governing law of the club (English law), on which the smooth discharge of 
insurance claims has long depended and continues—including under external 
insurance regulation—to depend, especially in relation to merely two wayward 
members of the contractual community for whom the club’s insolvency-relevant 
rules, there specifically to protect third parties from cranks, should already be 
crystal clear. Moreover, such rules enable the assured-at-Lloyd’s to recourse to 
ample claims payment securitisation funds regardless of the insurance contract’s 
governing law, the law of the SYA participant’s residence, domicile or business, 
and general English insolvency law. 

The second seems to be the better argument, and it avoids the self-evident 
procedural, substantive, administrative, practical and financial absurdity of each 
SYA participant’s insolvency guardian handling insurance business arising under 
thousands of insurance, outward reinsurance and other contracts. The second 
argument, at least under English law, still allows the insolvency guardian to 


extricate himself completely from all club rules, contracts and trust deeds by 
exercising his statutory power to disclaim back-office contracts, thus limiting the 
damage to the back office and avoiding the need to do anything—like post a 
Wilson notice—that could disrupt established customs and procedures and cause 
gratuitous confusion among assureds-at-Lloyd’s in the front office. 

Bottom line: forget it 

The author’s present general view is that, regardless of local insolvency law 
requiring the insolvency guardian to notify creditors, any posting (with or 
without court directions) of a Wilson notice would be disingenuous and 
pernicious. No insolvency guardian genuinely versed in how the Lloyd’s 
enterprise actually works would consider it appropriate. For example, a properly 
informed, responsible insolvency guardian, knowing the SYA participant’s front- 
office irrelevance and back-office relevance (at least in BBSN circumstances) 
would: 

(1) Always seek the court’s directions on that law’s applicability to inward 
insurance debts incurred, and outward reinsurance bought, specifically at 
Lloyd’s, particularly explaining to the court the utter irrelevance of the SYA 
participant solus, and the sheer number of potential inward and outward 
claims liable to consume the estate were the notice to attract serious 
response. The judge may well find it odd how each and every assured-at- 
Lloyd’s is in fact not a relevant front-office creditor of the bankrupt insurer, 
and look askance at relevant premiums trust deeds as possibly creating an 
unlawful preference in favour of the relevant “Lloyd’s” counterparty. If he 
thought such an application worthy of substantive consideration in the first 
place, 55 he would then consider which of the two schools of thought 
discussed above should properly apply to the case. 

The judge would hear extensive expert fact and law evidence as to how the 
Lloyd’s enterprise actually works, and learn the recourse and inward-claims and 
outward-claims handling irrelevance of a SYA participant solus, and the 
existence and functioning of well-established recourse, claims broking and 
claims handling procedures at Lloyd’s (and Equitas Re), which in the front office 
make the solus utterly irrelevant administratively, procedurally and financially to 
each of his assureds-at-Lloyd’s and each of his outward reinsurers. He would 
then be unlikely to indulge an insolvency guardian dissipating the estate by 
posting, and equipping himself to respond to, and actually responding to, 


responses to, such a notice by creating a front office in parallel, and in conflict, 
with the established front office at Lloyd’s (and Equitas Re). An insolvency 
court properly so directed should not only relieve the insolvency guardian from 
having to attract and then pay off every individual assured-at-Lloyd’s in relation 
to the SYA participant’s trivial participation, but should positively prohibit him 
soliciting a direct relationship with any assured-at-Lloyd’s, a fortiori if the 
insolvency guardian were minded to disclaim relevant back-office contracts; 

(2) Know that he was acting contrary to practice at Lloyd’s (or Equitas Re), 
which as a front-office matter, bypasses each and every SYA participant 
solus. Bypassing that practice would lead to anarchy. Relevant authorities at 
Lloyd’s (or Equitas Re), whom he would have to consult before embarking 
on any Wilson-style exercise, should certainly tell him not to get involved; 

(3) Know that exercising any inward or outward 56 claims-handling function 
would be a breach of the contract(s), binding on him personally in the event 
of the SYA participant’s insolvency, under which the SYA participant 
appointed, without express limit of time, exclusive claims handling agents 
at Lloyd’s (or Equitas Re). The harm in the breach is not in actual damage 
to the counterparty managing agency personally—there will be none at all 
—but in the wholesale disruption of established inward and outward claims 
handling procedures—and of ancillary procedures such as net accounting— 
the threat of which can probably be the proper subject of an injunction, on 
the agent’s application to the proper court; 

(4) not seriously expect a meaningful response to a Wilson notice, because he 
well knows that a properly advised assured-at-Lloyd’s—including a 
sophisticated commercial cedant assured-at-Lloyd’s—would not respond, 
however much Equitas Re may scaremonger to the contrary and however 
much the Council of Lloyd’s may try to placate members by erecting ultra 
vires back-office ringfences. 5 A genuine expert will take 10 seconds to 
advise the assured-at-Lloyd’s for free to go home and forget he ever saw the 
notice. 

The only question the assured-at-Lloyd’s need ask is, “am I entitled to get paid 
in full at Lloyd’s if I ignore the notice?” The answer is “yes,” because the 
claims-payment securitisation funds available to pay his claim in full are not 
contingent on the personal financial condition of any SYA participant—indeed, 
they are available precisely to circumvent any such considerations. It might even 


be a fraud on relevant assureds-at-Lloyd’s for an insolvency guardian to seek to 
pay (especially in return for the usual release) a dividend of less than 100 percent 
—or even 100 percent—and thereby disrupt the assured’s-at-Lloyd’s plain 
simple straightforward recourse to relevant claims payment securitisation funds 
designed specifically to pay in full all valid claims on all relevant SYA 
participants regardless of their individuality and personal insolvency. 

In particular, no properly advised assured-at-Lloyd’s would seek to waste time 
circumventing well-established claims-broking and claims-handling procedures 
at Lloyd’s (and Equitas Re) by responding to a Wilson notice, especially (for 
example) to: (a) value a merely contingent claim payable 100 percent at Lloyd’s 
when it matured; (b) pursue an insolvency percentage of an already trivial 
liability; (c) be picked off in relation to only one of a multitude of subscribing 
SYA participants, against each 58 of whom he would still (have to) claim via 
Lloyd’s (or Equitas Re) in the ordinary way when his claim matured, and in 
relation to a dividend from whom the assured-at-Lloyd’s would then have to off¬ 
set as a credit against otherwise-gross 59 recoveries made in due course in the 
ordinary way at Lloyd’s (or Equitas Re) from the remaining solvent SYA 
participant conduits; and (d) release the insolvent SYA participant where no such 
release was appropriate given full securitisation at Lloyd’s. 

(1) not dissipate the estate by seeking to become (still less by actually 
becoming) a claims adjuster on the scale appropriate to responsibly 
handling—financially, administratively, procedurally and/or substantively 
—one or a few (still less thousands of) individually trivial claims already 
being handled by relevant existing managing agencies and other claims 
handling agents. Indeed, the bankrupt SYA participant’s general creditors 
should consider pursuing the insolvency guardian personally for wasted 
fees and costs if he were to turn the estate into a claims-handling business. 
Moreover, were he minded to delve into the SYA participant’s outward 
reinsurance and conventional reinsurance-to-close, there may then be prima 
facie grounds for a claim against him for malpractice and possibly also for 
fraud, since no properly informed insolvency guardian would ever consider 
appropriating the estate for any such purpose; 

(2) not seek to contract out the claims handling function back to already 
exclusively empowered managing agencies (or Equitas Re as run-off 
agent L ) because he would know he had already contractually divested 
himself of that function. 


Relevance of Equitas Re 

In relation to their pre 1993 non-life liabilities, the Wilsons will compulsorily 62 
have bought whole-account outward reinsurance 63 from Equitas Re. 64 Does that 
purely back-office transaction—from which all Equitas Re-assureds-at-Lloyd’s 
were expressly excluded as third-party beneficiaries 65 change any relevant 
insurance contract dynamics such that any of the Wilsons’ own assureds-at- 
Lloyd’s need concern themselves with any Wilson solus? Not at all. The 
commercial impracticability underlying the SYA participant’s front-office 
irrelevance is in no way diminished by their domestic outward reinsurance 
arrangements. If anything, Equitas Re reinsurance makes tracing the relevant 
transactions of an EquitasRe-reinsured SYA participant solus even more difficult 
than it ordinarily would be, since Equitas Re apparently does not keep relevant 
accounting records even at SYA stamp level. The Wilsons’ insolvency 
guardian(s) will find it difficult, if not impossible, to obtain a SYA-participant- 
level accounting of their relevant assets and or their EquitasRe reinsured 
liabilities. To that extent the presence of Equitas Re appears to make solus-level 
recourse even more inconvenient for the assured-at-Lloyd’s than ordinarily. 


RIPPLES FROM ACROSS THE POND 


New York attorney general Eliot Spitzer opened a three-compartment can of 
worms on October 14th 2004. The two that he is currently looking at are broker- 
insurer corruption at the pre-placing and the placing stages: respectively, 
insurers’ payment of protection money to brokers and broker-insurer collusion in 
bid rigging and price fixing. Functionaries in Marsh admitted criminal 
wrongdoing. Major brokers repudiated contingency commissions. The president- 
CEO of Marsh & McLennan Companies, Inc. resigned. Other US state attorneys 
general (California, Connecticut) announced similar probes. Accepted and 
acceptable broker- income business practices and business models, through 
which broker shareholders had contentedly received dividends and enhanced 
share prices for years and which no regulator (including any US insurance 
regulator) had previously stigmatised, became unacceptable overnight. It is now 
open season in US federal and state courts on brokers and insurers by 
shareholders, investors, third-party creditors and clients. 

Pre-placing protection racket 

Market services agreements (apparently little more than unenforceable disguise 
for the demanding and paying of protection money) have apparently been used 
in London for years. One source indicates that they were invented in London. 
They are obviously, to borrow well-known EU regulatory language, “abuse of a 
dominant position.” A story is circulating in London about how a major London 
broker summoned a substantial underwriter to his office. “We’re showing you 
lots of direct business, yet you show us none of your own reinsurance business. 
We reckon your reinsurance account is worth £x million to us. I tell you what. 
Show us that reinsurance business or just give me the £x million”. The 
underwriter apparently told the broker to “xxxx off.” 

Demanding protection money appears to be simple criminality and fraud. Paying 
it appears to be simple fraud on the payee protectee and on its shareholders. It 
damages the broker’s and the insurer’s own shareholders, investors and creditors, 
because it destablises each side financially. Look how fragile Marsh’s share price 
became after Spitzer’s October 14th, 2004 announcement. Protection money 
does not need to be a substantial source of income, or even to directly damage 



any prospective and or actual policyholder, for the practice to put each side’s 
share price and solvency at risk-or had you forgotten the unlimited fines 
imposable by the European Commission? 

Placing: bid rigging and price fixing 

The European Commission is likely to have a field day investigating broker- 
insurer collusion at the placing stage. Bid rigging on an individual risk basis in 
the multitudinous London subscription market seems to be relatively impractical. 
But that does not mean favouritism does not occur and to some extent it may be 
easier to conceal. It will be interesting to see what the Commission discovers in 
its investigation. As likely in the past as bid rigging has been, the active 
underwriter at Lloyd’s in a soft market is basically giving away cover in return 
for cash flow. The managing agency will not have shared that part of its business 
plan with syndicate-year-of-account participants. The present greater 
involvement of bureaucrats at Lloyd’s in vetting the business plans of managing 
agencies suggests and cannot cure, the existence of the practice in the past. 
Another potential cause for concern is slip-level uniformity of price. Subscribers 
to the same particular slip tend to sell their respective lines at identical prices. 
That looks like price fixing. There is no conceptual or contractual reason why 
subscribers to the same slip cannot sell their lines at different prices and they 
should be allowed to do so if they so wish, whatever may be the broker’s 
opinion. 

Claims broking 

The third can-of-worms compartment that Spitzer has yet to look at and which 
inevitably will be examined is broker-insurer corruption at the claims handling 
stage. The potential for misconduct is self-evident where the claims broker 
(whether or not a coverholder under a binder) is remunerated according to the 
insurer’s profits, or where the broker has long-standing structural connections to 
a particular insurer, as some Lloyd’s brokers do to some components of the 
Lloyd’s enterprise. 

The London broker is often the valid claimant’s sole accessible repository of the 
trust, loyalty, knowledge, expertise and connections necessary to prise open the 
insurer’s coffers and his only trusted local representative to thoroughly, correctly 
and timeously advise and inform him of all facts and circumstances material to 
the claiming process, including (for example) the insurer’s claims handling 



practices (especially if dishonest or obstructive). All this particularly applies to 
an abstruse and habitually mythologised and misunderstood insurer such as the 
Lloyd’s enterprise. 

But claims broking can be unprofitable. The claims broker is ordinarily (not) 
separately remunerated for discharging its claim broking function, however 
much it eventually obtains for the client claimant. Where the original broker has 
long since become defunct, the original commission long since spent, or there is 
no prospect of separate claims broking remuneration or fresh business, the 
current claims broker has no immediate financial incentive to properly broke the 
valid claim until threatened by its client with a lawsuit. Such threats could be 
persuasive and we will be seeing more of them. English law on brokers’ legal 
responsibilities is uncompromisingly pro-policyholder and English litigation 
limitation periods are longer than in New York. We are likely to see considerable 
anti-broker activity in English courts as clients revisiting claims settlements 
discover material insurer short-changing and other misconduct. 

Claims broking at Equitas Re 

Nowhere in the London Market is Spitzer-esque trouble for brokers being stored 
up for the future as much as in relation to Equitas Re. Material short-changing of 
valid claimants at Equitas Re (fronted by sufficient colluding Lloyd’s brokers to 
make it feasible and plausible) appears to be an intrinsic part of the business 
plans of both the Lloyd’s enterprise anxious to protect its assets from its old 
liabilities and Equitas Re. It will not do to dress up such obviously bad-faith 
misconduct as “being commercial.” 

Spitzer will no doubt particularly investigate claims broking specifically at 
Equitas Re to make sure that the world’s biggest reinsurer, with its now 
notorious starting point for every valid claim of 37 percent—rather than 100 
percent to which every valid claimant is entitled—has not short-changed 
corporate New York, whether or not in collusion with London claims brokers. 
He is also likely to examine the phenomenon of Lloyd’s policyholders being 
encouraged to sell out (or commute) insurance contracts by Equitas Re’s 
apparently wholly unfounded pleas of its own alleged impecuniosity and alleged 
imminent insolvency. Exactly what connection Equitas Re really has with the 
Lloyd’s enterprise is likely soon to be vividly revealed. Inquiries by Spitzer and 
others are likely to put a stop to Equitas Re shortchanging corporate America 
and to Lloyd’s brokers abetting the Equitas construct. 



MELTDOWN AT LLOYD’S: NEW LAW, OLD 

PROBLEMS 


At a glance 

Some individual components of the heterogeneous Lloyd’s enterprise have long 
been susceptible to ordinary general insolvency processes. Four questions 
particularly overdue for legal clarification if not legislation have been: (1) 
exactly who in the first place is liable to an assured on an insurance contract 
made at Lloyd’s (you may be surprised to hear that it is probably not the member 
of Lloyd’s); (2) how to deal with that particular debtor in relation to that 
particular liability in the event of his own actual or regulatory insolvency; (3) 
precisely what are the insurance liabilities of Lloyd’s properly so called; (4) how 
to deal with the entire Lloyd’s enterprise as a whole if it should fail or be about 
to fail its own regulatory solvency tests (regardless of the debts and solvency of 
its relevant components such as members of Lloyd’s). Thanks to the absence of 
any concerted, familiar insurance insolvency regime bearing on the entire 
enterprise, 'Lloyd’s’ colloquially so called, regulatorily insolvent in 1996, has 
been able since then to impose Equitas Reinsurance Ltd. on some of its 
insurance creditors, who do not understand insurance liability at Lloyd’s and 
appear to have been comprehensively misled into believing that they can now 
recourse only to Equitas Re. 

The Treasury has recently attempted to tackle a miniscule number of such raw 
issues in the course of purporting to implement, in relation specifically to the 
Lloyd’s enterprise, Council Directive 2001/17/EC (19 March 2001) on the 
reorganisation and winding-up of insurance undertakings. The new Regulations, 
the subject of the present article, are Insurers (Reorganisation and Winding-up) 
(Lloyd’s) Regulations 2005 (SI 2005/1998). For Regulations implementing the 
Directive in relation to conventional insurers, see Insurers (Reorganisation and 
Winding Up) Regulations 2004 (SI 2004/353) as amended by Insurers 
(Reorganisation and Winding Up) (Amendment) Regulations 2004 (SI 
2004/546). Incredibly, SI 2005/1998 - preceded by particularly gauche 
consultation-speak - leaves almost all relevant matters wholly unregulated and 
strongly suggests that the Treasury does not have the expertise or inclination to 



regulate the Lloyd’s enterprise in the event of an enterprise-level meltdown. The 
article argues that the SI is chaotic, haphazard, confused and misconceived and 
will be worse than useless in an enterprise-level regulatory insolvency 


Part I: preliminary 


Orientation 

This article, dealing with English law as at 11 August 2005, critically discusses a 
few aspects of the Insurers (Reorganisation and Winding-up) (Lloyd’s) 
Regulations 2005 (SI 2005/1998; The Regulations’: see 

http://www.opsi.gov.uk/si/si2005/20051998.htm; a fuller discussion is in the 
forthcoming second ed. of Astor’s Insolvency at Lloyd’s and Equitas Re). 

This article’s paragraph (§) references are to those of the Regulations. The 
Regulations, in force from 10 August 2005, are the Treasury’s attempt, following 
a Consultation Paper and draft Regulations eventually published in December 
2004, to implement, in relation specifically to the Lloyd’s enterprise and by its 
Art. 31.1 20 April 2003 deadline, Council Directive 2001/17/EC (19 March 
2001) on the reorganisation and winding-up of insurance undertakings (The 
Reorganisation Directive’). 

The Regulations comprise forty-nine paragraphs arranged in four Parts 
(‘General’; ‘Lloyd’s Market Reorganization Order’; ‘Modification of law of 
insolvency: notification and publication’; and ‘Application of Parts 4 and 5 of 
the Principal Regulations’ - the ‘Principal Regulations’ are Insurers 
(Reorganization and Winding Up) Regulations SI 2004/353 as amended by SI 
2004/546). 

Peripheral regulatory emissions directly relevant to the Regulations are at 
www.hm- 

treasury.gov.uk/consultations_and_legislation/insur_directive_lloyds/leg_lloyds_: 
For UK implementation of the Reorganisation Directive in relation to 
conventional insurers, see now Insurers (Reorganisation and Winding Up) 
Regulations 2004 (SI 2004/353) as amended by Insurers (Reorganisation and 
Winding Up) (Amendment) Regulations 2004 (SI 2004/546)). The Author’s own 
technical terms are defined at his Master Glossary v.3.2 at 
www. astorlaw. com/downloads . 


Bottom line 


The Regulations are talentlessly, and in places defectively, drafted. They scarcely 
implement the Reorganization Directive in relation to enterprise-level insolvency 
(and otherwise leave enterprise-level insolvency wholly unregulated), and are 
inappropriately fixated on solus insolvency in BBSN circumstances. They 
demonstrate no understanding or awareness of FO solus recourse in BBSN 
circumstances or any other relevant FO-MO-BO™ distinctions. 

They will elicit various reactions from various quarters: (1) bemusement among 
such professionals as have mastered the Lloyd’s enterprise’s anatomy and 
physiology and do not follow why the Treasury has promulgated badly drafted 
mles failing to sufficiently address enterprise-level insolvency; (2) confusion 
among general insolvency practitioners, to whom the Regulations as a whole 
will appear pointless because they say so little of any use in an enterprise-level 
insolvency; (3) relief at the FSA, which itself has not yet demonstrated that it has 
genuinely grasped how the Lloyd’s enterprise works and so will not find itself 
embarrassed. 

Timing 

Consideration and regulation of enterprise-level insolvency at Lloyd’s are timely. 
EquitasRe-reinsured liabilities could yet bounce back onto the enterprise’s 
balance sheet. British Aviation Insurance Co. Ltd. [2005] EWHC (Ch) 1621 
indicates that US assureds are increasingly restive about London insurers 
attempting to scheme away in the FO, especially in relation to un-matured long- 
tail liabilities. 

If enough substantial corporate US Equitas Re-assureds-at-Lloyd’s come to 
realise that the purely-BO 'Equitas’ construct is being used by the Lloyd’s 
enterprise and insurance regulators as an elaborate FO scam to shortchange them 
and protect the Lloyd’s enterprise, they too will start biting back. Run-off of pre- 
1993 APH liabilities at Lloyd’s, and the solvency of the entire enterprise, will 
then take a more interesting turn. 


Part II: An Order generally 
Who can apply for an Order; number of Orders 



The FSA and the Corporation, but no-one else (such as, for example, a foreign 
insurance regulator or an assured-at-Lloyd’s, however alarmed) are merely 
empowered(§6(l)) not required, even in a full-blown enterprise-level regulatory 
insolvency - to apply (under §6) for any number of 'Lloyd’s market 
reorganization orders’ (‘Order’; §3 etc). The Treasury may well envisage only 
one Order ever being in force at any one time - see the implication of only one 
Order at §2(1), definition of ‘affected market participant’ (‘to whom the ... order 
applies’; italics added) - but the Regulations, speaking elsewhere of ‘an order’, 
prescribe no limit on the number of Orders that the FSA and or the Corporation 
can apply for under §6. The number of indefinite (see below) serial and parallel 
Orders current at any one time is anyone’s guess. 

Precipitants; granting an application 

The court is empowered (§4(1)) - not required - to grant any number of §6 
applications for any number of §3 Orders in relation to any number of §4(2) 
precipitants if ‘satisfied’ (§4(1)) both that any ‘regulatory solvent requirement’ 
(defined at §4(2); see below) has not been or may not be met (§4(1 )(a)) and that 
an Order is ‘likely to achieve’ (§4(1 )(b)) one or both of the §5 objectives which 
must (§§4(l)(b) and 11(2)) be embedded in every Order. 

‘Regulatory Solvency Requirement’ 

Per §4(2), ‘regulatory solvency requirement’ means ‘a requirement to maintain 
adequate financial resources in respect of insurance business at Lloyd’s, imposed 
under the 2000 Act, whether on a member or former underwriting member, 
either singly or together with other members or former underwriting members, 
or on the Society and includes a requirement to maintain a margin of solvency’. 
Per the FSA’s own solvency test rules, enterprise-level regulatory insolvency is 
not involved in any of these failures except the Corporation’s. The Corporation 
is nevertheless empowered (§6(1)) to apply for an Order in relation only to the 
anticipated regulatory insolvency of a natural solus in BBSN circumstances. 
This is the beginning of the Regulations.’ wholly erroneous fixation on the solus 
in a misconceived attempt to implement Reorganisation Directive, Art. 10 
(‘Treatment of insurance claims’). 

It is a most improper use of regulatory time for the Treasury to have ruminated 
on and inserted, however theoretically, any provisions relating to the regulatory 
or other insolvency of any solus in BBSN circumstances, a waste of the court’s 



time were the FSA or the Corporation ever to apply for an Order in relation to 
such a solus, gratuitously disruptive (inappropriately wide moratorium, 
unnecessary reorganisation plan - see below) were a court to be 'satisfied’ 
enough to make an Order on such a precipitate, and not what the Reorganisation 
Directive has in mind in relation to the Lloyd’s enterprise in the first place. 

Currency 

The Regulations prescribe no minimum or maximum in-force period for any 
particular Order. Every Order remains in force until ‘revoked’ by the court 
(§7(2)). The Regulations.do not expressly address any substantive or procedural 
aspect of an Order’s revocation - cf. revocation of an entirely different type of 
order made under §13(3), for which the Regulations do cursorily provide (at, for 
example, §§14, 19(1), 33(2)(b) - nor expressly allow anyone (such as a foreign 
insurance regulator or an assured-at-Lloyd’s) to apply to the court for it. Each 
Order’s §8 moratorium period is thus undefined, which would be infelicitous in 
an enterprise-level regulatory insolvency when a number of urgent applications, 
including multi-jurisdictional ones, will be made and need to be decided 
promptly by the court, in relation to a multitude of insolvency and asset- 
protection issues including (to take one subject at random) the availability, 
accessibility, protection and disposition of relevant claims payment securitisation 
trust and other funds maintained by the enterprise in England and elsewhere, 
especially including the Central Fund. 

To whom does an Order apply 

An Order is not against anyone in the conventional sense, especially including 
the §4(2) person whose regulatory solvency precipitated the FSA’s and or 
Corporation’s §6 application in the first place. 

Indeed, it is not even necessarily in relation specifically to such a person. Rather, 
every Order made, whether in relation to a regulatorily insolvent Corporation or 
just one merely potentially regulatorily insolvent, FO-insignificant solus (§4(2)) 
- assuming, reading the Regulations literally, that the Corporation had the power 
to apply for an Order for an individual solus and were misguided enough to do 
so - ‘applies’ (§3(2)) by default: 

(1) To the Corporation (§3(2)(c)), whether or not the Corporation’s own 
regulatory solvency be in issue. There are no provisions in the Regulations 



for the Corporation to be excluded from any Order - it is not on the §§6(4) 
(a) or 7(3)(a)(ii) lists of those to whom, respectively, the applicant does not 
want a particular Order to apply or in relation to whom the court is 
empowered to at any time disapply it - even an Order in relation to the 
most insignificant solus; 

(2) To every Corporation subsidiary (§3(2)(d)). The Regulations are 
infelicitously drafted concerning the exclusion of a Corporation subsidiary 
from a particular application and Order. See the inconsistencies between 
§§3(2)(a) (exclusion under §7), 3(2)(d) (no mention of § 7-exclusion of any 
Corporation subsidiary), 6(4)(a) (no mention of § 7-exclusion of any 
Corporation subsidiary) on the one hand and, on the other, 7(3)(a)(ii) (§7- 
exclusion of Corporation subsidiaries) and 8(l)(c) (ditto); 

(3) To every ‘affected market participant’ (§2(1) read with §3(2)(a)), viz., every 
individual natural and corporate Member, every individual natural and 
corporate former Member, and every members’ agency, managing agency, 
Lloyd’s broker and approved run-off company (§3(2)(a)) unless, apparently, 
both the applicant (the FSA and or the Corporation: §6(1)) ‘clearly 
designate^]’ (§6(4)) such §3(2) default subjects as it wishes the Order to 
expressly exclude (§6(4)(a)), and the court then actually excludes them 
(§7(3)(a)(ii)). Virtually every ‘market participant’ ‘affected’ by an Order in 
relation to a solus in BBSN circumstances will have nothing to do with the 
solus. Exclusion from a particular Order is only by the court granting an 
application for exclusion made either by the FSA or Corporation when 
applying for an Order (§7(3)) or by the Controller, FSA, Corporation, or 
any ‘affected market participant’ during an Order’s currency (§7(3)), by 
which time the Order may have had adverse commercial effects. The 
Regulations do not require that a §4 precipitant be included in the Order for 
the application for which he was the pretext - rightly so, for the 
‘reorganisation plan’ inherent in every Order is enterprise-specific, not 
solus -specific (see below). 

Intervention; advance notice of an Application 

Such regulatory antics make it essential for all Members, former Members, 
members’ agencies, managing agencies, Lloyd’s brokers, approved run-off 
companies and Corporation subsidiaries to be represented on every §6 
application absent express formal §6(4) exclusionary indications to each and 



every one of them, so they can consider if it is appropriate to be represented at 
the application hearing. 

Infelicitously, the Regulations do not expressly require the prospective applicant 
to give any advance notice to any proposed inclusee or exclusee, or for any 
inclusee to be represented at the hearing (cf. the bizarre provision at §6(5) for the 
applicant to give ‘notice’ only after making the ‘application’ - is this after the 
hearing or after lodging the application?). The Regulations do not even require 
the applicant to give advance notice of the application to the very person in 
relation to whose apprehended or actual regulatory insolvency the applicant is 
minded to apply for an Order, or for that person (or his personal representative) 
to be represented at the hearing. 

‘Reorganisation Controller’ 

Every Order comes with one or more reorganisation controllers of ‘appropriate 
knowledge, expertise and , experience’ (§9(2)). 

Though required (§9(2)) to be a licensed insolvency practitioner, and a court 
officer (§9(1)), each reorganisation controller is wholly without executive 
financial functions, including those of, say, a receiver or liquidator. He has no 
power to marshall, protect, pursue or distribute any assets, handle, adjudicate or 
adjust any claims, protect, investigate, pursue, marshall, control or disburse any 
funds, agree any settlements on any terms, or pay out anything to anyone. 

Meddling in Solus insolvency processes 

In relation to a regulatorily insolvent natural or corporate solus in BBSN 
circumstances, the reorganisation controller is an unnecessary veneer over 
existing well-established insolvency processes (such as administration, 
liquidation, CVA, IVA, bankruptcy etc etc) of no consequence whatever to any 
assured-at-Lloyd’s. His meddling in such (now commonplace) processes (under, 
for example, §§15-18, 20, 21, 23-28 and especially 44) is, like a Wilson notice, 
utterly misconceived and adds only nuisance value, for every solus insolvency in 
BBSN circumstances is completely, totally, utterly and absolutely irrelevant to 
every valid-claimant assured’s-at-Lloyd’s FO recourse and collection rights. In 
BBSN circumstances, FO recourse to or collection from a solus is legally, 
commercially, regulatorily, procedurally, administratively, practically and 
otherwise absurd and never happens. The solus is as utterly irrelevant to EU 



insurance regulation as, in BBSN circumstances, to FO collection by a valid- 
claimant assured-at-Lloyd’s. 

In particular, a valid-claimant assured-at-Lloyd’s in BBSN circumstances is not 
an insurance or a general creditor of, and never proves against or collects from, 
any solus, however significant and however actually (cf. merely regulatorily) 
insolvent. In any event a presumably material part of his assets are captive or 
agglomerated in PU and CU claims payment securitisation trust and other funds 
at Lloyd’s; the Lloyd’s enterprise will pay his insurance debts from such funds as 
best it can in accordance with each relevant governing instrument. 

The Regulations contain no provisions enabling the insolvency guardian of a 
solus, or a reorganisation controller, to liberate any such assets from the Lloyd’s 
enterprise for the benefit of any creditor. The Treasury’s decision to ignore the 
inexorable FO collection irrelevance in BBSN circumstances of every solus, and 
the operation in BBSN circumstances of relevant trust deeds, is curious given its 
recognition of ‘rules and practices at Lloyd’s’ in another context (§41(l)(b), 
which slavishly repeats the canard that conventional reinsurance-to-close is 
reinsurance). For the Regulations to treat in BBSN circumstances an insolvent 
solus as if he were a ‘UK insurer’ (§§3(2), 13(2)(a), 36(4), 39(2), 40(2), 42 etc) - 
or in any other way relevant to FO collection - is therefore pointless and 
misconceived. 

‘Objectives’ and ‘Market Reorganisation Plan’ 

Though the ‘affected market participants’ to whom a particular Order applies 
may not be the same, and an insignificant §4(2) precipitant’s regulatory 
insolvency may have no enterprise-level significance or implications, the 
‘objectives’ (§5) of each and every Order are identical viz., to ‘preserve or 
restore the financial situation of, or market confidence in, the association of 
underwriters known as Lloyd’s in order to facilitate the carrying on of insurance 
market activities by members at Lloyd’s’ (§5(a)), and ‘to assist in achieving an 
outcome that is in the interests of creditors of members, and insurance creditors 
in particular’ (§5(b)). Each plan - and a number of reorganisation controllers 
under a number of Orders are free under the Regulations to come up with a 
number of conflicting plans - thus bears on the entire enterprise, however 
regulatorily solvent, not on the person whose anticipated or actual regulatory 
insolvency precipitated the FSA’s or Corporation’s §6 application for an Order in 
the first place and regardless that the enterprise may be perfectly regulatorily 



solvent. Thus the Regulations lurch from misconceived solus fixation to broad, 
milquetoast enterprise-level generalisation entirely without substance and wholly 
inappropriate in BBSN circumstances to both a regulatorily insolvent solus or to 
the enterprise as a whole. 

It is not clear why a regulatorily solvent Lloyd’s enterprise should be the subject 
of a court officer’s inquiry, never mind his formal reorganisation plan, just 
because one solus happens to be thought by the Corporation to be about to fail 
his regulatory solvency test and the Corporation then chooses to apply for an 
Order. This is indeed not what the Reorganisation Directive had in mind in 
relation to the ‘association of underwriters known as Lloyd’s’, but it is exactly 
what the Regulations provide for. 

The Regulations provide in familiar FSA terms for the reorganisation controller 
to generate a reorganisation plan and then put it to the FSA (§11(3) et seq.). The 
FSA or a particular Order’s reorganisation controller must apply to the court for 
‘directions’ (§11(11)) if the FSA reject a reorganisation controller’s 
reorganisation plan or the reorganisation controller reject the FSA’s 
modifications to a new plan (§11(10)). To avoid duplication and improve 
coordination, presumably each successive Order will invoke the reorganisation 
plan(s) generated by preexisting Orders. The Treasury may envisage one plan 
arising under a single Order but that is not what the Regulations say. Assuming 
(reading the Regulations literally) a number of Orders in relation to a number of 
anticipated regulatory insolvencies of various Members, the reorganisation 
controller under each Order must come up with a plan addressing identical §5 
enterprise-level objectives however local and narrow the precipitating regulatory 
insolvency. 

Moratorium 

Every Order bestows a moratorium (§8) on ‘proceedings or other legal process 
... commenced or continued’ (§8(1)) against an ‘affected market participant’ 
(§8(l)(a); defined in §2(1)), the Corporation (§8(1 )(b)) ‘or’ - note not ‘and or’, 
and the absence of pedestal indentation - a Corporation ‘subsidiary to which the 
order applies’ (§8(l)(c)). That ‘or’ cannot §8(l)(a)-retroliterally apply to the 
Corporation because (as discussed elsewhere) every Order applies to the 
Corporation. By applying for and getting an Order in relation to a FO- 
insignificant solus who may be about to fail his relevant solvency test (see 
§§4(l)-(2)), the Corporation thus always gets a moratorium for itself whether or 



not its own §4(2) regulatory solvency is in issue. It would be interesting to see 
what US state insurance regulators make of the Corporation’s immunity (or any 
other aspect of the Regulations). 

Is the Corporation immune or not immune from all litigation today? Will it be 
immune next Tuesday? All the more reason to allow assureds-at-Lloyd’s and 
foreign insurance regulators to be represented at the hearing of every application 
for every Order. Of course the Regulations make no express provision for it. 


Part III: Enterprise-Level Insolvency 
The ‘Association’ 

The Reorganisation Directive, to the extent it considers the Lloyd’s enterprise in 
the first place, bears on something the EU Commission has curiously choose to 
call ‘the association of underwriters known as Lloyd’s’. It is not clear if the 
learned EEC draftsman meant Members collectively, SYA participants 
collectively, the Lloyd’s enterprise, or merely the Lloyd’s Act 1871, s.3 
corporation whose legal name is Lloyd’s simpliciter and which is totally separate 
from Members. Nor does the Treasury itself seem to know (see the bizarre 
definition of ‘association of underwriters known as Lloyd’s’ at §2(1)). Members 
and SYA participants may indeed be colloquially (and misguidedly) known as 
‘Lloyd’s’, but ‘association of underwriters known as Lloyd’s’ is not correct in 
relation to either. Whatever the phrase means, it seems at least clear that the 
Reorganisation Directive, and the First Life and First Non-Life Directives - like 
relevant UK insurance regulation - do not bear in BBSN circumstances on any 
solus. 

The Treasury therefore seems required to devise some home-state 
implementation which does indeed genuinely deal head-on with ‘association’- 
level regulatory insolvency, not with solus -level regulatory or other insolvency, 
even in not-BBSN circumstances. The Regulations contain almost no substantive 
measures prescribing and ensuring the orderly conduct of an enterprise-level 
terminal regulatory insolvency, in which the reorganisation controller should 
arguably be charged with administering detailed winding rules. Incredibly, the 
Regulations do not give the reorganisation controller any functions, obligations 
or powers necessary in or appropriate to an enterprise-level meltdown. 



First problem 

The Regulations appear to wish to create the illusion that they do implement the 
Reorganisation Directive at ‘association’ level. They use the phrase ‘association 
of underwriters known as Lloyd’s’ three times: first, in an incomprehensible 
definition (§2(1)); secondly, to embed the ‘association’ conceptually within 
every Order (see §3(1 )(a)), and thirdly, to embed the ‘association’ in every 
reorganisation plan (§11(2) read with §5(a)). 

The first problem is that this leads to thoroughly unnecessary and disingenuous 
invocation of the ‘association’ if the §4(2) precipitant be a mere solus having 
absolutely no enterprise-level or association-level relevance in BBSN 
circumstances, for the §3 Order will be ‘made ... in relation to the association’ 
(§3(l)(a)); likewise the reorganisation controller will generate a § 11 market 
reorganisation plan for the ‘association’ (§11(2)) read with §5(a)). Indeed, a 
particular Order can be applied for in the first place in relation to a variety of 
such §4(2) pretext precipitants. 

By thus infiltrating the ‘association’ into every Order, however unnecessarily, the 
false impression is given that enterprise-level insolvency is actually being 
addressed in the Regulations and in the Order. In reality, the former is not true 
and the latter may not be in issue to begin with. Learned EU Commission 
officials will probably think that the Reorganisation Directive is thus properly 
implemented at enterprise level. 

Second problem 

The second problem is that the Reorganisation Directive is definitely not so 
implemented. If not-BBSN circumstances do descend on the enterprise (whether 
or not a solus also happens at the same time to be regulatorily insolvent), a 
mechanism is still needed to deal with enterprise-level winding-up. 

What substantive and procedural law applies when the §4(2) precipitant be a 
genuine enterprise-level regulatee like the Corporation (§4(2)) and so insolvent 
that it cannot or should not be salvaged as a going concern? It is then right and 
proper for the §3 Order to indeed be made ‘in relation to the association’ (§3(1) 
(a)) but what will then be urgently required is minutely detailed liquidation 
substance and procedure adapted to the abstrusities of the Lloyd’s enterprise, so 
that enterprise-level terminal winding-up is thoroughly transparent, fair and 



familiar to a vast number of insurance creditors worldwide. Especially important 
will be the FO availability, accessibility, protection and disposition of relevant 
available claims payment securitisation funds such as the Central Fund and the 
Corporation’s own (other) personal assets. 

A comprehensive insolvency regime still required 

A genuine insolvency guardian will need full executive obligations and powers 
to run and wind up a terminally insolvent enterprise, get in its assets, ascertain 
and discharge its liabilities, and otherwise take full control. He will have to be 
fully informed about particular FO-MO-BO™ dedicated and not-dedicated, PU 
and CU, Member- and SYA-participant- level trust and other funds actually (and 
arguably inherently) available to pay a particular valid-claimant assured’s-at- 
Floyd’s claim in an enterprise-level meltdown (on which classic Floyd’s 
boilerplate ‘each for his own part and no one for the other’ is positively 
misleading); deal with claims payment securitisation trust and other funds in a 
number of jurisdictions; inform enterprise-level creditors of their collection 
rights and options (it is striking how very few express legal relations and 
provisions exist between an assured-at-Floyd’s and anyone at Floyd’s other than 
the individual SYA participant); repudiate myths (starting with ‘Society of 
Floyd’s’); clarify misunderstanding (such as the nature of ‘syndicates’ and the 
FO relevance of Equitas Re); pursue in the BO both Members and SYA 
participants for payment of properly and transparently quantified lawful 
obligations; and deal with peculiar issues as incestuous reinsurance spirals at 
Floyd’s (obviously not genuine risk displacement or hedging at enterprise level), 
preferential and fraudulent conveyances, the rights and requirements of foreign 
insurance regulators, claims-handling obstmction, short-changing and 
nondisclosure at Equitas Re, the defects of RRC 7 (Equitas Policyholders 
Trustee Ftd.’s governing trust deed - and remember the Floyd’s enterprise was 
insolvent at the time it did that deal), and inquiries from US corporate assureds’- 
at-Floyd’s bankruptcy trustees about multi- jurisdictional claims payment 
securitisation, especially via local trust funds. 

Instead of which... 

Instead, in what will be a monster of an insurance insolvency, the Regulations 
provide for an impotent reorganisation academician to meddle incoherently in 
FO-irrelevant solus insolvency processes, cosily consort (§31) with the 



Corporation (§§31(1) and (4)) in relation to the Council’s use of the Central 
Fund, and sagely ruminate on a futile §11 reorganisation plan (to promote 
inappropriate §5 objectives) which may or may not be 'approved 5 (or ‘accepted’) 
by an embarrassed FSA (§§H(4)(a), (7)(a), (7)(c)). The court’s directions in 
default (§11(11)) may not materially clarify things, for it is not going to have the 
faintest idea of how to wind up the enterprise - a matter for competent 
comprehensive legislation. Given, too, that the FSA is in the first place only 
empowered (§6(1)), not required, to apply for an Order in relation specifically to 
the Corporation when it does eventually fail its regulatory solvency test, there is 
no certainty that we will even get that. 

To allow the Lloyd’s enterprise’s insolvency to go unsupervised, and let the 
Council of Lloyd’s preside discretionarily over a wholly FO-unregulated Central 
Fund, are presumably not what the Reorganisation Directive has in mind. 
Leaving an insolvent debtor in possession, thus jeopardising orderly life-saving 
or terminal run-off alike, is contrary to basic tenets of English insolvency law. 
And the bigger the mess, the less appropriate. It is especially inconsistent with 
Order objective §5(b)), viz., ‘to assist in achieving an outcome that is in the 
interests of... insurance creditors ... ’. It will not play well when US federal and 
state courts start to dismember the Lloyd’s enterprise in the US, and US state 
insurance regulators seize local trust funds. 

Perhaps the Treasury expects that when insolvency again strikes the Lloyd’s 
enterprise, as it did in 1995-6, an ‘Equitas’-style improvisation will succeed 
similarly. But simply by timeously applying for appropriate declaratory relief, 
assureds-at-Lloyd’s will stop self-regulators-at-Lloyd’s getting away with any 
such BO stunt again. 

Member-Level obligations 

FO solus -level recourse does not work at Lloyd’s, either at Member or SYA- 
participant level. The only expedient way, in a rational commercial world, for 
creditor assureds-at-Lloyd’s to get paid is for the Lloyd’s enterprise to marshall 
the necessary BO and MO funds in the BO using BO collection mechanisms. 
That is exactly how the Lloyd’s enterprise works, and is regulatorily required to 
work, today. In an enterprise-level insolvency, existing MO and BO funds are 
not going to slip their governing instruments (usually trust deeds) and suddenly 
become at large. 



One therefore turns to the Regulations for law on BO Member-level (cf. SYA- 
participant-level) obligations of each solus to contribute to the Central Fund and 
or other relevant funds. It is easy to intuitively pronounce that a fundamental 
inalienable incident of current underwriting Membership is sufficient 
contribution (calibrated by SYA-level liabilities or otherwise) to central funds 
sufficient to pay all outstanding insurance liabilities in full; and a corresponding 
self-regulatory obligation on the Council - consistent with its apparent statutory 
obligation (see Lloyd’s Act 1982, ss.6(l) and 6(2)(a) read with Lloyd’s Act 1911, 
s.4, the Corporation’s first formal object) to promote the enterprise as a going 
concern - to quantify and collect such contributions. And that if Members are not 
expressly and unequivocally prepared to make such contributions, yet wish to do 
business as usual and deceive actual and potential creditors, they and the Lloyd’s 
enterprise should simply be shut down. 

But, singularly, there is no express law on any of this as it arises specifically at 
Lloyd’s. The legal basis on which a valid-claimant assured-at-Lloyd’s would 
recourse as of right to not-dedicated CU claims payment securitisation not-trust 
funds, and to the Corporation’s personal assets, remains not at all clear. The 
Regulations should and could have addressed such matters. The current exercise 
at Lloyd’s to increase the Central Fund, and the failure of that fund’s 
inappropriately called ‘reinsurance’ contract, demonstrate the Lloyd’s 
enterprise’s present improvisations, inconsistencies and opacity. 

Former Members 

Former Members appear by definition to be outside the Council’s self-regulatory 
jurisdiction. Notwithstanding, the Council has self-regulated in relation to 
former Members for numerous administrative purposes such as RRC 4 and the 
novation of PCW syndicate 9001. 

In all such matters no financial contribution from any former Member was 
required. The extent to which a former Member is indeed within the Council’s 
self- regulatory jurisdiction, including in relation to paying money to any 
component of the Lloyd’s enterprise, is highly contentious. Any attempt to raise 
from a former Member Member-level (cf. SYA-participant-level) financial 
contributions to any FO, MO or BO fund is likely to be met with an immediate 
and successful application for a declaration that the Council has no financial 
jurisdiction over any former Member. 



Winding up Lloyd’s 

The Regulations do address Insolvency Act 1986, s.221 winding up of Lloyd’s 
properly so called - the Lloyd’s Act 1871, s.3 corporation - but make no serious 
attempt to regulate the process in the context of an enterprise- level meltdown. It 
was certainly not clear before the Regulations whether the Corporation could be 
wound up under that section. The Regulations providing that small missing piece 
is useful and interesting. But mere liquidation of the Corporation, however done, 
does not begin to crack enterprise-level insolvency, because the Corporation, not 
being an insurer, seems to have no insurance liabilities. 

Is it personally liable to assureds-at-Lloyd’s in the first place, and if so on what 
contractual, common-law or other basis? Industrial Guarantee Corp. v Lloyd’s 
(1924) 19 Lloyd’s List Law Reports 78 (Bailhache J) touches tantalisingly on the 
Corporation’s personal contractual liability on insurance contracts made at 
Lloyd’s. 

It is vaguely comforting to know that a liquidator will be in charge of the 
Corporation’s personal assets (the Adam Room, the Nelson silver collection, the 
odd piece of realty still beneficially owned by the Corporation - see recently for 
example Corporation RA fye 31 December 2004) but to what end? Relevant 
provisions in Lloyd’s Acts 1871-1982 (see for example Lloyd’s Act 1911, s.7 as 
substituted by Lloyd’s Act 1982, s.l5(l)(b)), byelaws (such as the Old and New 
Central Fund Byelaws) and other BO instruments do purport to regulate the 
Council’s disposition of Corporation property, but only as between self- 
regulators-at-Lloyd’s and Members. BO instruments - including such R&R 
instruments as RRC 4 are not addressed to or binding (other than on some usage 
theory) on any creditor assured-at-Lloyd’s. In an enterprise-level terminal 
meltdown, law will be required about all such property’s FO availability, 
accessibility, protection and disposition in relation to creditor assureds-at- 
Lloyd’s. 

The Central Fund 

The Regulations’ provisions about the Central Fund in both BBSN and not- 
BBSN circumstances are bizarre. Incredibly, there is still no law governing the 
FO availability, accessibility, protection and disposition of the Central Fund. The 
Regulations require (§31(1)) the Corporation - the Treasury’s error for the 
Council - to be graciously pleased to give the reorganisation controller five 



working days notice before then disposing of the Central Fund entirely as the 
Council wishes. If the reorganisation controller 'considers 5 (§31(4)(a)) that the 
Corporation (sic) should not make the particular Central Fund disbursement 
notified to him by it under §31 (1), he is required to apply to the court for a 
‘determination 5 that the payment not be made (§31(4)(a)). On what basis is the 
court supposed to make this determination? 

The disposition of the Central Fund being, according to various BO instruments, 
solely within the discretion of the Council (not the Corporation), and there being 
scant FO law on the subject, the reorganisation controller’s application is of 
course a recipe for a ‘Lloyd’s 5 rerun of the discretion argument in Equitable Life 
v Hyman [2002] 1 AC 408 (HL). 

The Council will probably lose it because it is so strongly arguable, on so many 
legal grounds, that as a FO matter it has no discretion at all but a positive 
obligation to disburse the Central Fund to pay valid claims. FO availability, 
accessibility, protection and disposition of the Central Fund - not even the FSA 
or the Treasury expressly recognises the CounciFs purely BO ruse of contriving 
multiple Central Funds just because ‘old year 5 creditors become inconvenient - is 
a discrete, straight forward and intriguing matter which could and should have 
been regulatorily addressed. 

‘Society of Lloyd’s’ 

The Regulations use the phrase ‘Society of Lloyd’s 5 , even though the Treasury 
was well aware before it published the relevant Consultation Paper that there is 
no relevant legal entity of that name and never has been. Why the Treasury uses 
it, particularly to the exclusion of the Corporation’s correct name, has not yet 
been explained. No amount of parrotting in statutes, statutory instruments, FSA 
rules, FSA consultation papers, FSA policy statements, Treasury consultation 
papers, litigation brought by or against Lloyd’s or jurisprudence changes this 
simple fact or enhances the user’s credibility. 

The Lloyd’s enterprise’s own use of the ‘Society of Lloyd’s’ (until recently often 
to mean Members collectively) and, often interchangeably, such other bogus 
phrases as ‘Corporation of Lloyd’s’ (usually to mean Lloyd’s properly so called) 
and ‘Society and Corporation of Lloyd’s’ is an object lesson in cynical 
obfuscation by the enterprise and professional negligence by insurance 
practitioners. 



Finally 

The Regulations are not a pretty sight regulatorily or intellectually, especially the 
profound conceptual and practical error of FO collection in BBSN circumstances 
against a FO-irrelevant solus followed by multiple applications by multiple 
reorganisation controllers on irrel- evant pretexts for multiple Orders resulting in 
multiple indefinite moratoria, multiple inappropriate reorganisation plans for a 
regulatorily perfectly solvent enterprise, and multiple ineffectual and 
inconsequential meddling in multiple irrelevant solus insolvency processes, and 
best of all, no substantive or procedural regulation of enterprise-level terminal 
insolvency or even of the Central Fund in BBSN and not-BBSN circumstances. 

This is all regulatory slapstick of a very high quality. But it is not competent 
solus- or enterprise-level insolvency regulation. 



EQUITAS RE: 

SHORTCHANGING OF CORPORATE AMERICA 

MADE EASY 

Part I: How Equitas Re Gets Away With It 


It is strange that while “Lloyd’s” is a household word all over the world, 
comparatively few people, even in the United Kingdom, have any idea of how 
business is carried on there.... 

C. E. Golding and D. King-Page, Lloyd’s (McGraw-Hill Book Co. Inc. 1952), 
p.v. 

Author’s Note: This article deals with English law and relevant circumstances 
as of March 2, 2006. Detailed discussion of Equitas Re is at Astor’s Equitas Re 
Handbook (2002; ISBN 1 873994 26 5). Detailed discussion of insolvency at 
Lloyd’s and Equitas Re is at Astor’s Insolvency at Lloyd’s and Equitas Re, 2nd 
Ed. (2006; ISBN 1 873994 90 7). The author’s own technical terms are defined 
at his Master Glossary, downloadable from www.astorlaw.com/downloads. The 
reader should note the considerable legal complexity of the Lloyd’s enterprise 
and the 'Equitas’ construct, of which the present article conveys only an 
indication. 

U.S. corporations, long trusting to massive asbestos, pollution and health hazard 
(APH) insurance bought (usually cheaply) and sold (usually fulsomely) in 
London, are now discovering the hard way the extent to which some U.K. 
insurers really intend to honor their obligations. U.K. ‘solvent’ and insolvent 
insurers alike are finding it congenial to shelter from long-tail insurance 
creditors behind the Companies Act 1985, s.425 schemes of arrangement, 1 a 
discreditable trend likely to continue. 

The mother of all such APH-related U.K. insurer manoeuvres is the customised 2 
‘Equitas’ construct, set up in 1996 to protect the insolvent 3 Lloyd’s of London 
from its own unquantifiable U.S. long-tail APH liabilities. Equitas Reinsurance 


Ltd. (‘Equitas Re’) is the captive reinsurer principal and claims- handling 
agent 5 created by the Lloyd’s enterprise and insurance regulators with the 
apparent intention—and certainly with the result—of camouflaging the true legal 
picture from U.S. corporate APH creditors of the Lloyd’s enterprise and of 
buying many of them off as cheaply as possible. 

Some such corporations seem to have failed to master the ‘Equitas’ construct’s 
technical detail before selling out their “Lloyd’s” insurance back to the Lloyd’s 
enterprise for a fraction of its true value in abjectly cheap commutations and or 
claims settlements done delusionally and unnecessarily cheaply at Equitas Re. In 
that process, they have deprived themselves of some or possibly all the insurance 
needed in the future to pay their APH and other creditors in full. This tale is 
therefore not only about the Lloyd’s enterprise’s and Equitas Re’s insolvency, 
but about the possibility of some spectacular insolvencies at some EquitasRe- 
assured-at-Lloyd’s U.S. corporations—and some of their creditors—caused 
directly by their self-impoverishment at the hands of Equitas Re. Investors and 
financiers will be left empty-handed. Expect also a significant attempt by the 
corporations involved or their advisers to conceal from objective scrutiny— 
including by fancy and misleading accounting—quite how damaging to the 
corporation these deals have really been. The ‘Equitas’ saga should therefore be 
of present interest to each affected corporation’s board, shareholders, bankruptcy 
trustee (actual or in waiting) and their respective outside lawyers. 

Some blameless 

There are, of course, some U.S. corporate-assured-at-Lloyd’s boards, CFOs and 
outside insurance lawyers whose approach to, and knowledge and practice of, 
relevant “Lloyd’s” and ‘Equitas’ law and or practice has been faultless. They 
have been rigorous and scrupulous at all material times in ascertaining, and 
disclosing to their investors, the whole truth and nothing but the truth about their 
London insurance assets, and in doing deals at Equitas Re based on sufficient 
accurate information and sound advice. This article should not be read as 
criticising them in any presently relevant way. 

How has Equitas Re done it? 

How has Equitas Re managed to bamboozle relevant EquitasRe-assureds- at- 
Lloyd’s into doing such damaging deals? For the last 10 years and continuing, 


U.S. corporate Equitas Re-assureds-at-Lloyd’s have had the full might of 
mythology, professional ignorance and political self interest ranged against them. 
They have had no assistance from the Lloyd’s enterprise, Equitas Re, U.K. or 
U.S. state insurance regulators or, in many cases, their own Lloyd’s brokers and 
U.S. specialist insurance lawyers. But there is one more challenge the assured 
has had to contend with in claim and commutation negotiations with Equitas Re: 
the latter’s now notorious negotiating ploys. The author estimates that since its 
formal inception on Sept. 3, 1996, Equitas Re has or will have used these ploys 
to save the Lloyd’s enterprise avoid paying around $20 billion, possibly much 
more, to corporate America in insurance and reinsurance claims. Here they are. 

Ploy 1: ‘The Lloyd’s Enterprise has transferred all its pre-1993 
liabilities to Equitas Re’ 

The notion that the Lloyd’s enterprise, or any member of Lloyd’s, transferred 
any insurance liabilities to Equitas Re is wholly unfounded in English law. The 
only way in English 6 law whereby relevant components of the Lloyd’s enterprise 
could lawfully have transferred to Equitas Re insurance liabilities incurred at 
Lloyd’s was either by statutory contractual novation under Insurance Companies 
Act 1982, Sch. 2C 7 or by common-law contractual novation. Each option was 
considered at the time and rejected. 8 The transfer of liability so insistently 
averred by the Lloyd’s enterprise and Equitas Re—and insinuated by insurance 
regulators and Lloyd’s brokers—never happened. 

So why does Equitas Re allege a transfer in commutation and claims settlement 
negotiations? Why is there no honest disclosure of the fact that every valid claim 
on every insurance contract sold at Lloyd’s is collectible 100% at Lloyd’s, not 
x% at Equitas Re? Because the transfer proposition sounds plausible, because 
few assured-side lawyers have demonstrated that they have done the work 
necessary to disprove it, and because the uninformed and misinformed U.S. 
corporate EquitasRe-assured-at-Lloyd’s itself acquiesces in it so readily. And not 
surprisingly. The Lloyd’s enterprise provides no claims-handling office or 
facility for Equitas Re-reinsured liabilities; the popular press erroneously 
characterises RRC 4, §3 as a transfer; 9 insurance regulators in the United 
Kingdom, New York, Illinois, Canada and other jurisdictions have approved the 
'Equitas’ construct and do nothing to inform or advise EquitasRe-assureds-at- 
Lloyd’s of the truth (the New York Insurance Department has been particularly 
unhelpful); and Lloyd’s brokers see no commercial advantage in handling old- 


year claims, so encourage their old clients to settle at Equitas Re ‘while you still 
can.’ This is a formidable range of facts on the ground. 

Ploy 2: ‘The Equitas Re-assured-at-Lloyd’s has been validly 
dispossessed of his right to recourse to the Lloyd’s enterprise for any 
part of the claim ’ 

If there has been no transfer of liability from the Lloyd’s enterprise to Equitas 
Re, it follows that the EquitasRe-assured-at-Lloyd’s remains fully entitled to 
recourse to the enterprise for 100 percent of his procedurally and substantively 
valid claim as and when it arises, not x percent at an outward reinsurer such as 
Equitas Re. Lawyers unfamiliar with recourse at Lloyd’s lf will seek in vain an 
instrument expressly depriving any EquitasRe-assured-at- Lloyd’s of this 
entitlement. But some substantial U.S. corporate EquitasRe- assureds-at-Lloyd’s 
appear to have bought into Ploy 2 completely, becoming fixated on maximising 
how much Equitas Re is graciously prepared to pay them right now, not on 
getting 100% from the Lloyd’s enterprise as and when due, including through 
litigation where appropriate. 

The not-unreasonable, legally unassailable expectation that the rectitudinous, 
financially robust, business-as-usual Lloyd’s of London—motto ‘Lidentia’— 
should honour its old-year APH liabilities in full, as Cuthbert Heath famously 
ordained after the 1906 San Lrancisco earthquake, plays badly to the new 
generation of members of Lloyd’s: large corporations keen to distance 
themselves from insurance liabilities they had no part in acquiring, from which 
they stand no chance of directly benefiting, 11 and towards which they have no 
intention of contributing. Those corporate members, some with publicly quoted 
shares, do not seem to appreciate that those liabilities adhere to the enterprise— 
and thus to members of Lloyd’s—as much as to relevant SYA participants, 12 and 
that an inalienable, inviolable incident of membership of Lloyd’s is contributing 
sufficiently to a Central Lund sufficient to pay all valid claims in full precisely 
because relevant EquitasRe-reinsured SYA participants may be dead, untraceable 
or impecunious. It is the regulatory price that the enterprise’s members pay for 
being able to trade insurance at Lloyd’s. They too appear to have been misled on 
this point by their own lawyers, or perhaps they are taking a calculated risk and 
will resign from Lloyd’s, leaving the Central Lund bereft, when the ‘Equitas’ 
construct fails. 


There is an additional recourse dimension when dealing with insurance sold at 
Lloyd’s to U.S. buyers, viz., the various MO and BO dedicated and not- 
dedicated claims payment securitisation trust and other funds mandated by U.S. 
state insurance regulators and furnished accordingly by the Lloyd’s enterprise. 
Far from withdrawing these funds, the Lloyd’s enterprise was required by 
various U.S. state regulators to make them available specifically to cover in full 
all EquitasRe-reinsured liabilities. 13 And the Lloyd’s enterprise must maintain 
them at a minimum level, or else risk having them seized by local insurance 
regulators. That there has been no pressure on these funds is due to cheap sell¬ 
outs and reticence to sue, not because the liabilities are not due. 

Ploy 3: ‘Equitas Re is impecunious. We can’t afford to pay you 
more ’ 

Lawyers will seek in vain an instrument making Equitas Re’s personal finances 
of the slightest legal relevance to any EquitasRe-assured-at-Lloyd’s in the first 
place. But some substantial U.S. corporate EquitasRe-assureds-at-Lloyd’s appear 
to have bought into this ploy completely, becoming convinced of its relevance 
and truth rather than dismissing it as irrelevant whether or not true. Curiously, 
despite being one of Equitas Re’s most insistent and successful negotiating lines, 
it does not seem to have attracted the scrutiny of any insurance regulator 
required to monitor Equitas Re’s solvency. 

Ploy 4: ‘Equitas Re is about to go bust. Take what you can get now 9 

The 'Equitas’ construct’s sleight of hand appears to have substituted for the 
Lloyd’s enterprise a conventional U.K. reinsurer subject—apparently unlike the 
enterprise—to ordinary financial frailties. It has no ready supply of members; 
apparently no right to call on the enterprise, shareholders or sureties for capital 
or guarantees; it must stand on its own two feet as long as its assets hold out; 
thereafter it is as susceptible as any other conventional insurer to insolvency 
precipitates and processes, and its creditors as conventionally vulnerable to 
proportionate paltry payouts. All true, and all irrelevant. Equitas Re’s only legal 
creditors in the first place are EquitasRe- reinsured SYA participants, not 
EquitasRe-assureds-at-Lloyd’s. 


Ploy 5: ‘When Equitas Re does go bust , go sing to each syndicate 


member for your money!’ 

It can be asserted without the least fear of contradiction that the assured-at- 
Lloyd’s has no obligation whatever to recourse to, or collect from, any natural 
solus. The enterprise could not and does not work in that way legally, 
regulatorily, practically, administratively, procedurally, commercially or 
otherwise. Recourse is to the Lloyd’s enterprise. How the enterprise marshals 
money to pay its liabilities is its problem. 

The front-office (cf. back-office) collection relevance of a solus is widely 
misunderstood, including by lawyers and judges. There is little awareness or 
perception of the distinctions between, in relation to a particular insurance 
contract sold at Lloyd’s, the original contracting insurer, the present active 
insurer, the jurisdictionally proper defendant to a particular coverage claim, and 
the collection-judgment debtor. These roles are not synonymous. For example, 
the original contracting insurer may be long dead and not capable even through 
agents of defending a claim. In relation to a collection judgment, claimium is 
never disbursed to the successful claimant by any present active insurer, even 
through an agent. Rather, disbursement is made in the back office from various 
back-office funds at the Lloyd’s enterprise, usually through a disbursement 
mechanism called Central Accounting. How the enterprise marshals money to do 
this is its own affair, into which no assured-at-Lloyd’s need, ordinarily, ever 
inquire. 

This ploy closely resembles the (exquisitely gauchely named) “dead man’s stop” 
mse considered by prospective Equitas Re-reinsured SYA participants before the 
‘Equitas’ construct was formalized. The very tactic, now routine at Equitas Re, 
of inviting Equitas Re-assureds-at-Lloyd’s to do undervalued commutations 
because of the inaccessibility to the assured-at-Lloyd’s of the originalis solus 
was considered (in a slightly but not presently materially different context) 
before the ‘Equitas’ construct was formally set up, 14 its inherent dishonesty 
noted, 15 and rejected by a prominent firm of city solicitors 16 and its own 
sources. 1 Not in a position to make the argument for themselves, and the 
Council of Lloyd’s fastidious of its own reputation, EquitasRe-reinsured SYA 
participants are now perfectly happy for their reinsurer and run-off agent Equitas 
Re to make the spurious argument for them. 

Ploy 6: *When Equitas Re goes bust, you’ll have to prove in its 


insolvency along with everyone else’ 


The genius of this ploy is to conjure a massively complicated insolvency process 
in which thousands of EquitasRe-assureds-at-Lloyd’s compete not at Lloyd’s, or 
even in relation to the dedicated funds furnished by the Lloyd’s enterprise and 
mandated by insurance regulators specifically to pay EquitasRe- reinsured 
liabilities, but for the limited pot of Equitas Re’s money (a conventional version 
of what might already have happened, and what might yet happen, at Lloyd’s 
itself absent a plausible 'Equitas’ construct or equivalent). But as Equitas Re’s 
only insurance creditors are Equitas Re-reinsured SYA participants, the ploy has 
little relevance or resonance—certainly none of any compelling quality—for 
EquitasRe-assureds-at-Lloyd’s. 

Notwithstanding, some substantial U.S. corporate EquitasRe-assureds-at- 
Lloyd’s appear to have bought into the ploy wholeheartedly, overlooking the 
prospect of the Lloyd’s enterprise continuing to do business as usual in relation 
to its more recently acquired and relatively more palatable liabilities. The 
perniciousness of the 'Equitas’ end-game is that the ‘transfer’ mythology will be 
corrected, all EquitasRe-reinsured liabilities will then revert to the Lloyd’s 
enterprise, and all assureds-at-Lloyd’s, old and new alike, will then have to 
compete for what will at that point be assets insufficient to pay all valid claims in 
full. It will be the most spectacular, complex, time-consuming and remunerative 
of all commercial insolvencies. 

Part II will cover anticipating, preventing and remedying a materially cheap 
'Equitas’ deal: injunctions, declarations, class actions, malpractice suits, 
Department of Justice and SEC proceedings in relation to Equitas deals. 



EQUITAS RE: 

SHORTCHANGING OF CORPORATE AMERICA 

MADE EASY 

Part II: What To Do About It 


Author’s Note: The first article in this series, “Part I: How Equitas Re Gets 
Away with It,” was published in the preceding edition of ABI Journal. This 
article deals with English law and relevant circumstances as of April 2, 2006. 
Detailed discussion of Equitas Re is at Astor’s Equitas Re Handbook (2002; 
ISBN 1 873994 26 5), and Astor’s Insolvency at Lloyd’s and Equitas Re, 2nd Ed. 
(2006; ISBN 1 873994 90 7). The author’s own technical terms are defined at his 
Master Glossary, which is downloadable from www.xistorlaw.com/downloads. 
The reader should note the considerable legal complexity of the Lloyd’s 
enterprise and the 'Equitas’ construct, of which the present article conveys only 
an indication. This article should not be construed as criticizing those U.S. 
corporate-assured-at-Lloyd’s boards, CFOs and outside insurance lawyers whose 
approach to, and knowledge and practice of, relevant “Lloyd’s” and 'Equitas’ 
law and or practice has been faultless. 

Orientation 

As discussed in last month’s article in the present series, Equitas Re—the 
Lloyd’s enterprise’s own plain- vanilla captive reinsurance company (on whose 
holding company Lloyd’s has a board seat )—is not part of any formal front- 
office insolvency process binding, or even formally intended to be binding, 2 on 
any EquitasRe-assured-at-Lloyd’s. The 'Equitas’ construct is not a form of 
liquidation, 3 administration, 4 receivership, 5 s.425 scheme of arrangement or any 
other insolvency process. No liquidator, administrator, receiver, scheme manager 
or any other insolvency guardian is involved in any front-office aspect of either 
the Lloyd’s enterprise’s or Equitas Re’s insolvency. No EquitasRe-assured-at- 
Lloyd’s creditor is party to, or was invited or permitted to vote on, any relevant 
instrument or has any supervisory role in its operation. Indeed, a curious feature 


of the ‘Equitas’ construct is the absence of any collectivization of or by 
EquitasRe-assureds-at-Lloyd’s, whom Equitas Re picks off one by one. No court 
has approved any aspect of the 'Equitas’ construct. 

No front-office legitimacy 

The improvised ‘Equitas’ construct, which cost members of Lloyd’s millions of 
pounds to contrive, 8 wholly lacks legitimacy as a front-office insolvency process 
or device. In law and reality, the EquitasRe-assured-at-Lloyd’s creditor retains in 
full all his rights for full recovery against the original debtor, whoever precisely 
that may be. Even the Lloyd’s enterprise itself has expressly acknowledged its 
liability to pay EquitasRe-assureds-at-Lloyd’s in full. 9 Yet Equitas Re has 
particularly averred falsely a transfer of liabilities from the supposedly insolvent 
Lloyd’s enterprise to Equitas Re personally in a way legally binding on the 
uninvolved EquitasRe- assured-at-Lloyd’s. 

Business Plan requires shortchanging 

The ‘Equitas’ stratagem is assisted by the Lloyd’s enterprise’s inaccessibility for 
EquitasRe-reinsured claims, including the unavailability at Lloyd’s of any 
claims- handling facility for any EquitasRe- reinsured liabilities. All creditor 
EquitasRe-assureds-at-Lloyd’s must treat with its front company Equitas Re—as 
both claims handling agent and reinsurer principal—instead of with the 
enterprise itself. Equitas Re then uses various negotiating ploys 10 to try to settle 
with disoriented EquitasRe assureds at Lloyd’s individually, usually 
accompanied by the entreaty or enticement to be ‘commercial’ rather than 
emerge with nothing at all. Many a major U.S. corporate EquitasRe-assured-at- 
Lloyd’s is believed to have fallen for it, emerging from Equitas Re with a 
supposedly princely sum formerly known as insurance. Without such a device— 
fully backed by insurance regulators in numerous jurisdictions including the 
United Kingdom 11 and New York 2 — the presumably deeply insolvent Lloyd’s 
enterprise would have lost its corporate members, shut its doors to new business, 
and ruined the City of London’s reputation. 

Consequences 

It is believed that in its first 10 years of operation, Equitas Re has shortchanged 
corporate U.S. EquitasRe-assureds-at-Lloyd’s by around $20bn, and that many 



substantial U.S. corporate EquitasRe-assureds-at-Lloyd’s with substantial third- 
party liabilities, have thus put themselves at risk of insolvency. This should 
alarm insurance and securities regulators—from whom there continues to be 
deafening silence—as well as the shareholders, investors, creditors and 
bankruptcy trustees of the misguided corporations concerned. The bankruptcy 
trustee and dispossessed creditors will have to start belatedly figuring it all out. 

Meanwhile, business as usual at Lloyd’s 

The Lloyd’s enterprise, for its part—regulatorily solvent, apparently profitable 
overall 3 for its current participants and with apparently ample enterprise-level 
back-office funds—has shut its doors to creditor EquitasRe-assureds-at-Lloyd’s 
while continuing with full regulatory approval to do business as usual with fresh 
creditor assureds-at-Lloyd’s as if nothing were amiss. This is a perfect example 
of the old trick of a debtor creating (often using a corporate veil) a surreptitious 
underclass of creditors whom it will pay (fully or partly) only reluctantly, while 
incurring fresh liabilities to a more favored class of later creditor. 14 

Before an Equitas shortchanging deal 

Given the chaotic state of both law and lawyering 15 in relation to the ‘Equitas’ 
construct, the presumption should be that the corporation does not understand 
what it is doing, and has not been fully informed or soundly advised by its own 
Lloyd’s brokers or specialist outside insurance lawyers. It is to be hoped that 
prudent shareholders, investors and creditors of a substantial U.S. corporate 
EquitasRe assured at Lloyd’s substantially insured at Lloyd’s will make the 
necessary remonstrations before the corporation’s CEO, CEO, in-house counsel 
and their outside insurance lawyers give away the farm for relatively scant cash- 
in-hand (to satisfy short-term revenue targets, not long term liabilities) in 
defiance of the corporation’s legal rights against the Lloyd’s enterprise. 

After an Equitas shortchanging deal 

Those corporations—personally or through their uninformed bankruptcy trustees 
—already eviscerated of their insurance asset in settlement or commutation 
negotiations with Equitas Re will presumably fully and expertly audit the 
transaction and consider suing relevant lawyers for malpractice, and the relevant 
local and or Lloyd’s brokers for negligence. The more self-congratulatory the 


tone of the corporation’s and or Equitas Re’s press releases and annual reports 
unaccompanied by any independent corroboration of the deal’s financial wisdom 
and legal good sense, the more that investors and creditors should be on their 
guard. In financial and presentational sleight-of-hand, the corporation can turn to 
its advantage the same endemic ignorance that caused it to become entrapped at 
Equitas Re in the first place. 

Recourse Declaration 

The recent New York injunction against Yukos is an interesting example of 
timely anticipation and forestalling of unduly hasty asset disposals. Why not an 
injunction to prevent self-impoverishment and the wanton destruction, at Equitas 
Re, of creditor securities by an EquitasRe-assured-at-Lloyd’s? To restrain their 
corporation from cosily self-destructing at Equitas Re for a few brass farthings in 
hand, the simplest, cheapest way may be (in a suitable case) to apply for a 
recourse declaration to a judge in the Commercial Court 16 of the Queen’s Bench 
Division 1 of the High Court 18 in London 19 (notwithstanding the lengths that the 
English and U.S. establishments may go to protect the Lloyd’s enterprise from 
its own largesse 20 ). The principles of recourse at Lloyd’s are the same whatever 
the governing law of the particular “Lloyd’s” insurance contract in issue, and 
could be considered in an English court as well as in any other, and probably 
more authoritatively there than anywhere else. 21 

The court would be asked to declare—and there is presently no legal basis on 
which it could avoid declaring—that Equitas Re as a reinsurer principal is not 
an appropriate recourse object for any EquitasRe-assured-at-Lloyd’s and is 
otherwise irrelevant to him, at least for as long as the Lloyd’s enterprise is 
regulatorily solvent. The declaration will dispose of any assertion by or on 
behalf of Equitas Re that the EquitasRe-assured- at-Lloyd’s is now obliged to 
deal with it rather than with the Lloyd’s enterprise; will counter attempts to 
undermine the claimant’s legal rights; will reopen the claimant’s access to the 
Lloyd’s enterprise for 100% of his valid claim when it falls due; will stop the 
misconceived rush to commute unmatured cover; and will flush into public 
consciousness a decade of misinformation. 

Wording of the Declaration 

Rather than perplex an English court by asking it to make a negative declaration, 


and to spare everyone theoretical inquiry into precisely who or what at Lloyd’s 
does pay a valid claim on an insurance contract sold at Lloyd’s, the declaration 
could be framed, in an uncomplicated case, on the lines of ‘that no instrument 
has effected any transfer of liability from any EquitasRe-reinsured SYA 
participant [subscribing to the particular insurance contract in issue] to Equitas 
Re, Equitas Ltd., Equitas Holdings Ltd., Equitas Management Services Ltd., 
Equitas Policyholders Trustee Limited, or to any other corporate or natural 
person, body, entity or thing.’ That, more or less, ought to stop further 
shortchanging at Equitas Re. A declaration as to exactly where the money is 
buried to pay a valid insurance claim, or commutation, is ordinarily superfluous. 
An insurer will usually be one readily understandable, standard-form entity with 
a clear set of assets, however convolutedly distributed in trust funds, letters of 
credit and other collateralization. It will not be a nebulous, poorly understood 
composite of debtors and claims payment securitization trust and other funds 
such as at the Lloyd’s enterprise, as unconventional as it is misunderstood. 

No recent “Lloyd’s” recourse case 

How the Lloyd’s enterprise marshals money in the back office to pay a valid 
claim on an insurance contract made at Lloyd’s is and has long been its own 
affair, in which no assured-at-Lloyd’s ever needed to inquire before the ‘Equitas’ 
construct went operational in September 1996 and started deploying its peculiar 
mythology. So far as the author is aware, no court in recent 23 times has 
adjudicated financial recourse on an insurance contract sold at Lloyd’s. Nor is 
there any established body of legal treatises 24 readily available to rebut the 
notion that Equitas Re is not a legal transferee of liabilities contracted at Lloyd’s. 
Few specialist insurance lawyers have shown willingness to touch the 
enterprise’s intimate recourse complexities, for good reason. It takes time to 
master them, it cannot be done without acknowledging existing ignorance, and 
the result may be the exposing of the lawyer’s prior malpractice. 

The Solus judicially considered 

The court may also find itself considering the irresistible argument that the 
EquitasRe-assured’s-at-Lloyd’s front-office recourse is not to any natural solus 
—including any EquitasRe-reinsured SYA participant solus —and that the only 
recourse function of any SYA participant, including a long-dead originalis, is to 
act as the assured’s at Lloyd’s conduit to such funds as the Lloyd’s enterprise is 


able to marshall in its own back office. The natural solus at best supplies cash to 
the Lloyd’s enterprise’s back-office cash conveyor belt, including cash which 
ends up in a variety of back-and mid-office claims payment securitization trust 
funds. 26 No solus ever pays any claim direct to any assured-at- Lloyd’s. What his 
premium trust fund trustees chose to do with PTF and other relevant back-office 
funds is their affair outside his immediate control. When the court finally 
addresses 27 and understands the cash conveyor belt at Lloyd’s, conceptual solus- 
level recourse errors in the Chancery Division’s Re Yorke jurisprudence 28 will 
then hopefully be corrected. Some FO-MO- BO™ 29 and other subtle recourse 
issues and distinctions 30 have already been outlined. 31 

High stakes 

A declaration from the English High Court that Equitas Re is not a relevant 
principal, and that the money to pay a claimant EquitasRe-assured-at-Lloyd’s is 
all buried at Lloyd’s, will resound at Lloyd’s, insurance regulators, legislatures, 
Lloyd’s brokers, self- proclaimed expert insurance lawyers, corporate 
boardrooms, shareholders and bankruptcy trustees. The stakes in a recourse 
declaration application are nothing less than the viability of the ‘Equitas’ 
construct as the Lloyd’s enterprise’s front to shortchange corporate America, the 
continuing viability of some major U.S. corporate EquitasRe- assureds-at- 
Lloyd’s, and the professional reputations of some U.S. insurance lawyers who 
have counseled or are counseling questionably cheap deals at Equitas Re. 

A recourse declaration will recalibrate values at Lloyd’s and enable corporate 
America to fully recover on valid claims from the Lloyd’s enterprise. The 
enterprise’s regulatory and actual solvency will come under renewed attack from 
the very APH liabilities—such of them as have not been legitimately 32 picked 
off by Equitas Re—that caused the enterprise to create Equitas Re as a diversion 
in the first place. No Financial Services Authority-orchestrated juggling of 
balance-sheet liabilities between the Lloyd’s enterprise and Equitas Re will be 
able to hide the enterprise’s true liability and financial position any further, 
including from the U.S. Congress (which seems to be under the wholly false 
impression, or is playing along with the idea, that the enterprise has transferred 
asbestos-related liabilities to Equitas Re). 

One immediate consequence of a correct recourse declaration may be the 
enterprise’s regulatory insolvency. If the enterprise cannot afford to pay its 


EquitasRe-reinsured liabilities in full as and when they fall due—the 
apprehension of which gave rise to Equitas Re in the first place—the fairest 
solution is an express, overt, enterprise-level insolvency process at Lloyd’s (such 
as liquidation, administration or scheme of arrangement 33 ) in which all relevant 
creditors participate formally, openly and effectively. 

At Least a Negotiating Tactic 

Perhaps the prospect of the valid- claimant EquitasRe-assured-at-Lloyd’s having 
a day in a properly informed English court will persuade Equitas Re to settle a 
valid claim at 100% without further nonsense, and to offer rational sums for 
commutation buy-backs. The negotiating advantage to be gained from a credible 
threat to make a credible recourse declaration application could translate into a 
very significant sum of money. After all, Equitas Re will be no less mindful than 
the court that, ‘ [w]here a person insures, I think that he is contracting for the 
certainty of payment in specified events, and not merely for the certainty of 
proper consideration being given to his claim that a discretion to make a 
payment in those events should be exercised in his favour.’ 34 And it is a given 
that no fully and accurately informed EquitasRe-assured-at-Lloyd’s will do a pre 
claim commutation at all absent the assured’s (not Equitas Re’s) most 
exceptional cash flow crisis, a pretext which its bankruptcy trustee will want to 
revisit. 

Open season in the courts; general recalibration 

Having been shortchanged at Equitas Re, the U.S. corporation—and/or its 
bankruptcy trustee and creditors—may wish to revisit the information and advice 
it received at the time from its Lloyd’s brokers 35 and its specialist outside 
insurance advisers. U.S. federal and state securities regulators may wish to 
examine all angles of the ‘Equitas’ construct. Shareholders of eviscerated U.S. 
corporations may wish to consider class actions against appropriate corporate 
officers and advisers who presided over, failed to model, and then camouflaged 
the bad deal at Equitas Re. 

Conclusion 

Insurance used to be a way to maximize a corporation’s protection from relevant 
liabilities, and thus maintain investor value. But something has changed since 



Sept 3, 1996, when Equitas Re went operational. CFOs in some major U.S. 
corporations have been selling insurance back to the insurer at a fraction of its 
value, without taking genuinely expert advice and without appreciating—or else 
concealing—the harm it will do to the corporation, its shareholders, investors 
and creditors. The popularity among conventional U.K. insurance companies 36 
of Companies Act 1985, s.425 schemes of arrangement—and the bizarre notion 
that a ‘solvent’ scheme pays 100% of the true value of a future unvalued, 
estimated claim—are not coincidental. 

Remember Cuthbert Heath’s grandiosity after the 1906 San Francisco 
earthquake? A leading claims handling agent at Floyd’s, he is said to have 
instructed U.S. local insurance agents to ‘pay all our policy-holders in full 
irrespective of the terms of their policies.’ 37 The Floyd’s enterprise’s reputation 
in the United States continues to owe much to that stunt (which if true was 
almost certainly in deliberate breach of his back-office claims handling 
contractual authority 38 ). Members of Floyd’s continue to be licensed to sell a 
variety of insurance products in the surplus lines and reinsurance markets 
throughout the United States and have to deposit cash in trust as security for full 
payment. So why are CFOs busy selling potentially hugely valuable insurance 
cover back to Floyd’s for a fraction of its value? What has changed at Floyd’s? 
Virtually nothing has structurally changed at Floyd’s, but a lot of bizarre things 
seem to have gone wrong with the decision-making processes of corporate 
American EquitasRe-assureds-at-Floyd’s. 


MASTER GLOSSARY v. 3.3 (January 1, 2006) 


Copyright © Richard J. Astor, 2002-2006. The Master Glossary defines terms 
used in Astor’s Equitas Re Handbook, Astor’s Insolvency at Lloyd’s and Equitas 
Re, Astor’s Principles of Insurance Insolvency Law, Astor’s Law of Lloyd’s, 2nd 
Ed., and Richard J. Astor’s other relevant publications and presentations. The 
version of a particular document cited in any of the foregoing is the later of the 
version stated in the Master Glossary or in effect at the relevant publication’s or 
presentation’s ’as at’ date. 

The reader should ensure that he uses the most recent version of the Master 
Glossary. Updated versions are posted periodically at 
www. astorlaw. com/downloads . 

Unless the context otherwise requires, the following terms have the following 
meanings. Relevant measures often contain their own definitions. A term in bold 
has its own glossary entry. Some terms coined by the Author or not generally 
used elsewhere are underlined. 


A 


ABI — Association of British Insurers 

ABI General Code — Statement of General Insurance Practice (ABI, January 
1986) 

ABI Intermediaries Code — Code of Practice for all Intermediaries (Including 
Employees of Insurance Companies) other than Registered Insurance Brokers 
(ABI, November 1988) 

ABI Long-term Code — Statement of Long-Term Insurance Practice (ABI, 
August 1992) 

Accelerated Reporting — Consultative document on accelerated reporting 
(Lloyd’s, September 1994) 

Accepting Name — a Member who entered into RRC 1. See SOD 
Accountants Duty 1998 — The Duty of Recognised Accountants to Report to 
Lloyd’s (Auditing Practices Board Bulletin, 1998/4, April 1998) 

Action Group Settlement Agreement — see RRC 3 

active underwriter — includes (where appropriate) deputy and assistant active 



underwriters 

actual SPIL — a particular SYA stamp’s actual SPIL. Cf. authorised SPIL 
Actuary Work 1998 — Using the Work of an Actuary with regard to Insurance 
Technical Provisions — Bulletin 1998/2 (Auditing Practices Board, January 
1998) 

Additional Securities — Additional Securities Limited. Incorporated in 
England & Wales, number 00325101; wholly owned by the Corporation 
administrative receivership — Insolvency Act 1986, Part III administrative 
receivership 

AEH — Astor’s Equitas Re Handbook (2002; ISBN 1 873994 26 5) 
agglomerate — (v.) to mingle in a single bank account the PU funds of 
participants in one particular SYA, and or the PU funds of participants on YAs of 
a particular syndicate; cf. aggregate, collectivise, consolidate, intermingle 
aggregate — (v.) to compile into a single set of reporting data the relevant 
financial affairs of separate, otherwise unconnected individuals; cf. 
agglomerate, collectivise, consolidate 

AGM — annual general meeting (of a company or the Corporation) 

AIIB — Association of Insurance Intermediaries and Brokers 

AILE 1 — Astor’s Insolvency at Lloyd’s and Equitas Re, 1st Ed. (2004; ISBN 1 

873994 76 1) 

AILE 2 — Astor’s Insolvency at Lloyd’s and Equitas Re, 2nd Ed. (2006; ISBN 1 
873994 90 7) 

alleged 1811 Deed — the deed reproduced at Wright & Fayle, App. B (p.456-8) 
and at Astor’s Law of Lloyd’s, 2nd Ed., App. 1 

annual subscriber — a type of Corporation affiliate, such as associate, 
Member, and substitute 

Antitrust White Paper 1999 —White Paper on modernisation of the rules 
implementing Articles 85 and 86 of the EC Treaty — Commission programme 
No. 99/027 (European Commission, April 28, 1999). See Article 81 and Article 
82 

APH — asbestos, pollution and health hazard 

Article 81 — EEC Treaty, Art. 81 (formerly — viz., before the entry into force, 
on May 1, 1999, of the Amsterdam Treaty — ibid., Article 85) 

Article 82 — EEC Treaty, Art. 82 (formerly ibid., Article 86) 

Article 85 — see Article 81 
Article 86 — see Article 82 

ASB — asbestos, asbestos-related 

Asbestos Documentation Requirements 1 — London Market Insurers ’ 
Documentation Requirements For Asbestos Bodily Injury Claims (Pi-688420 VI 



0602485-0921; effective June 1, 2001 (Equitas Re, 2001); colloquially “DRs”. 

See Inward Reinsurance Documentation Requirements 1 

associate — a type of Corporation affiliate, like annual subscriber, Member, 

and substitute 

assured — cf. cedant 

assured-at-Lloyd’s — a person insured by a SYA participant; includes, where 
the context requires, a SYA participant insured by himself or another SYA 
participant. See similarly EquitasRe-assured-at-Lloyd’s. Cf. “policyholder” 
Astor’s Law of Lloyd’s, 2nd. ed. — includes updates and (where appropriate) 
subsequent editions 

at Lloyd’s — actually or notionally at or in connection with the Corporation 
and or the Lloyd’s enterprise. Cf. Lloyd’s 

AUA 1 — Additional Underwriting Agencies (Management) Ltd. Incorporated 
in England and Wales, August 23, 1979, number 1445421; wholly owned by the 

Corporation 

AUA 2 — Additional Underwriting Agencies (No. 2) Ltd. Incorporated in 
England and Wales, October 15, 1979, number 1454055; wholly owned by the 

Corporation 

AUA 3 — Additional Underwriting Agencies (No. 3) Ltd. Incorporated in 
England and Wales, February 28, 1977, number 1300556; wholly owned by the 

Corporation 
AUA 4 —see SUM 

AUA 5 — Additional Underwriting Agencies (No. 5) Ltd. Incorporated in 
England and Wales, January 28, 1987, number 2094082; wholly owned by the 

Corporation 

AUA 6 — Additional Underwriting Agencies (No. 6) Ltd. Incorporated in 
England and Wales, January 29, 1986, number 1983478; dissolved February 22, 
2000; was wholly owned by the Corporation 

AUA 7 — Additional Underwriting Agencies (No. 7) Ltd. Incorporated in 
England and Wales, June 4, 1987, number 2137338; dissolved March 31, 1998; 
was wholly owned by the Corporation 
AUA 8 — see LMAS 

AUA 9 — Additional Underwriting Agencies (No. 9) Ltd. Incorporated in 
England and Wales, November 29, 1991, number 2666937; wholly owned by the 

Corporation 

AUA 10 — Additional Underwriting Agencies (No. 10) Ltd. Incorporated in 
England and Wales, November 29, 1991, number 2666936; wholly owned by the 

Corporation 

AUA 11 — Additional Underwriting Agencies (No. 11) Ltd. 



audit window — the period between the end of an audited entity’s financial 
period and the date of publication of the results of that period 
Auditors Guidance — Instructions for the guidance of Lloyd’s auditors (Lloyd’s, 
annually) 

Auditors: New Approach — Lloyd’s relationship with auditors — a new 
approach to audit and reporting arrangements at Lloyd’s — Consultative 
Document (Lloyd’s, March 1997) 

authorised SPIL — a particular SYA’s potential maximum SPIL. Cf. actual 
SPIL 

AV — aviation 

AWP — Asbestos Working Party 


B 

Back-Office Authority — as appropriate, relevant rules (including those of a 
contractual nature), directions, customs, usages, guidance, policy, habits, wishes, 
whims and other material, whether or not lawful, purporting to regulate or direct 
practice at Lloyd’s, generated at Lloyd’s or in the London insurance market. 
Includes where appropriate the Rulebook-at-Lloyd’s. Cf. (for example): (1) law; 
(2) extra-legal guidance of external insurance regulators; (3) uniquely 
customised provisions (if any) in a particular insurance contract made at Lloyd’s; 
(4) practice 

Barber TG — Lloyd’s Consultative Document — Underwriting Agency 
Agreement (Task Group 5) (Lloyd’s, July 1984) 

BBSN circumstances, state — peculiarly at Lloyd’s: (1) the Lloyd’s enterprise 
conducts and is regulatorily permitted to conduct business as usual, including 
(for example) by SYA stamps selling insurance at Lloyd’s in return for 
premium income, the Central Fund and various particular claims payment 
securitisation trust and other funds continuing to exist and be available to pay 
claims, and the Lloyd’s enterprise otherwise conducting itself and being 
regulatorily permitted to conduct itself as a going concern; and (2) the Lloyd’s 
enterprise publishes blandishments representing a certain minimum current and 
future quality of securitisation (“chain of security”, “Security at Lloyd’s”, etc.); 
and (3) the Lloyd’s enterprise is self-averredly, self-regulatorily and external- 
regulatorily solvent; and (4) no statutory, judicial or other due process has 
abrogated the Golden Rule in relation to every insurance contractual liability 
incurred at Lloyd’s 

bespoke — relating to PIL deployed on one or more SYAs by the Member 
other than through a MAPA 



Bn. - (1) a written communication from self-regulators-at-Lloyd’s to Market 
practitioners; (2) a Mkt. Bn. or Reg. Bn. 
bn. — one thousand million 
binder — binding authority 

BO — the back office at Lloyd’s; that part of the Lloyd’s enterprise generally 
invisible and or inaccessible to the assured-at-Lloyd’s; matters arising, and the 
environment, as between the Member or SYA participant and relevant 
components of the Lloyd’s enterprise rather than directly with the assured-at- 
Lloyd’s; cf. FO, MO. See FO-MO-BO.™ And see SYA-level impenetrability 
rule 

Brokers Directive — see First Brokers Directive 

bud — v.t. : in the context of a syndicate, to emit a new YA in a particular UY 
Business Plan 1 — Planning for profit: a business plan for Lloyd’s of London 
(Lloyd’s, April 1993) 

Business Plan 2 — Business plan progress report (Lloyd’s, May 1994) 

Business Plan 6 — Business plan progress report (Lloyd’s, April 1996; 
Published in One Lime Street, April 1996) 

byelaw — see Byelaw 

Byelaw — a byelaw made by the Council under Lloyd’s Act 1982, s.6(2) 

C 


CA — Court of Appeal (England) 

calendar year — January 1 to December 31. Cf. UY 

Canadian Combined-Use TD 1999 — the November 9, 1977 deed between 
inter alia Royal Trust Corporation of Canada and the Corporation amended 
March 8, 1978, amended and restated June 11, 1989 and September 26, 1995, 
and as may be further amended from time to time. See Canadian Combined- 
Use TF 1999 

Canadian Combined-Use TF 1999 — funds held under the terms of the 

Canadian Combined-Use TD 1999 
capacity — see SPIL 

Captives Guidance Notes 1999 — Guidance notes for applicants establishing a 
captive syndicate fand] establishing a captive corporate member, November 
1998 (Lloyd’s, February 1999). See Captives Guide 

Captives Guide — Captives (Lloyd’s, undated; attached to Mkt. Bn. Y1091, 
February 15, 1999 (“Lloyd’s captives”)). See Captives Guidance Notes 1999 
Case — a disciplinary case at Lloyd’s at Disciplinary Committee and or Appeal 
Tribunal level 



cash call — either an open-YA-stamp cash call or a closing-YA-stamp cash 

call 

CAT — catastrophe 

Central Fund — as appropriate, the Lloyd’s enterprise’s Old Central Fund 

and or 192 

Central Fund Agreement 1927 — Agreement Constituting the Central Fund, 
May 18, 1927 

Central Fund US TD 1 — see CFUS 1 TD 
Central Fund US TD 2 — see CFUS 2 TD 

Centrewrite — Centrewrite Limited. Incorporated in England and Wales, 
October 24, 1990, number 2551468; wholly owned by the Corporation 
CFUS 1 — the fund set up under CFUS 1 TD 

CFUS 1 TD — Lloyd’s Central Fund United States Trust Deed, July 17, 1992 as 
amended and restated September 15, 1995. See CFUS 1 
CFUS 2 — the fund set up under CFUS 2 TD 

CFUS 2 TD — Lloyd’s Central Fund United States Trust Deed (Number 2), 
June 14, 1995 as amended and restated September 15, 1995. See CFUS 2 
Chain of Security 2000 — Chain of Security 2000 (Lloyd’s, 2000) 

Chain of Security 2002 — Lloyd’s chain of security 2002 (Lloyd’s, undated, 
pdf) 

Chain of Security (RA 2001) 2002 — Security underlying policies issued at 
Lloyd’s — at Corporation RA fye December 31, 2001, pp.36-38 (Lloyd’s, May 
2002) 

Chain of Security 2003 — Lloyd’s chain of security 2003 (Lloyd’s, undated, 
pdf) 

Chain of Security 2003 US — Lloyd’s chain of security 2003 (teal-coloured first 
page) (Lloyd’s, undated, pdf) 

Chain of Security (RA 2002) 2003 — Security underlying policies issued at 

Lloyd’s, at Corporation RAfye December 31, 2002, p.47-51 

Chairman of Lloyd’s — the Lloyd’s Act 1982, s.4 officer of that title. See 

Chairs, Deputy Chairmen of Lloyd’s, self-regulators at Lloyd’s 

Chairs — the Lloyd’s Act 1982, s.4 Chairman of Lloyd’s and ibid., s.4 Deputy 

Chairmen of Lloyd’s. See self-regulators-at-Lloyd’s 

CIPA — “coverage in place” agreement 

Claims Scheme 1994 — Lloyd’s 1994 Claims Scheme (Lloyd’s, July 1, 1994; 
see also Byelaw 4 of 1994). Cf. Claims Scheme 1999 

Claims Scheme 1999 — Lloyd’s 1999 Claims Scheme (Lloyd’s, 1999). Cf. 

Claims Scheme 1994 

claimium — money paid by an insurer to an assured to satisfy a claim. Includes 



where appropriate ex gratia and without-prejudice payment. Does not include 
return premium 

closing-YA-stamp cash call — a cash call made on the participants of a SYA as 
part of the exercise of closing the YA by outward RTC. Cf. open-YA-stamp 
cash call 

Co-Insurance Directive — Council Directive 78/473/EEC (May 30, 1978) on 
the coordination of laws, regulations and administrative provisions relating to 
Community co-insurance 

Code: Advertising — Code for Underwriting Agents: Advertising and 
Publications (Lloyd’s, October 1998; attached to Reg. Bn. 97/98, October 15, 
1998 (“Code for underwriting agents: advertising and publications”)) 

Code: Complaints — Code for Underwriting Agents — UK Personal Lines 
Claims and Complaints Handling (Lloyd’s, 1997) 

Code: Direct Policies — Code of recommended practice for direct insurance 
documentation signed through LPSO (NMA, 1990; attached to December 21, 
1990 letter from the NMA’s then Chairman, reproduced at NMA Red Book, vol. 
1, p.M17 (April 1992)) 

Code: Investment Risk — Investment Risk Code (Lloyd’s, December 1, 1997; 
attached to Reg. Bn. 111/97, December 1, 1997) 

Code: Lloyd’s Brokers — Code of Practice for Lloyd’s Brokers (Lloyd’s, July 
6, 1988) 

Code: Managing Reserving Risk (managing agencies) — Code for Managing 
Agents: Management of Reserving Risk (Lloyd’s, October 1998; attached to Reg. 
Bn. 101/98, October 29, 1998, (“Code for managing agents: management of 
reserving risk”)) 

Code: Managing Underwriting Risk Supplement — Suggested Supplement to 
Code for Managing Agents: Managing Underwriting Risk (Lloyd’s, 1998; 
attached to Reg. Bn. 107/98, November 5, 1998 (“Underwriting controls”)) 
Code: Members’ Agency’s Responsibilities — Code for Members’ Agents: 
Responsibilities to Members (Lloyd’s, August 1999; attached to Reg. Bn. 73/99, 
August 23, 1999 (“Byelaw review”)) 

Code: Multiple Syndicates — Code of Practice for Underwriting Agents and 
Active Underwriters: Multiple Syndicates (approved by the Council on 
December 9, 1985) (Lloyd’s, December 1985) 

Code: Reporting to Members — Code of Practice for Members’ Agents: 
Reporting to Names by Members’ Agents (approved by the Council on 
November 7, 1990) (Lloyd’s, November 1990) 

Code: Responsibilities — Code for members’ agents: responsibilities to 
members (Lloyd’s, 1999) 



Code: UK Personal Lines — Code for managing agents: UK personal lines, 
February 3, 1999 (Lloyd’s, February 1999; attached to Reg. Bn. 5/99, February 
8, 1999 (“Code for managing agents: UK personal lines”)) 

Code: UK Personal Lines Claims — Code for Underwriting Agents: UK 
Personal Lines Claims and Complaints Handling (Lloyd’s, 1997) 

Codes: Introduction — Introduction to Lloyd’s Codes of Practice for 
Underwriting Agents and Active Underwriters (approved by the Council on 
December 9, 1985) (Lloyd’s, 1985) 

collectivisation rule — see SYA-level collectivisation rule 

collectivise — to manage, administer or otherwise handle a number of separate 

businesses, transactions or accounts collectively; cf. aggregate, agglomerate, 

consolidate 

Committee — the Lloyd’s Act 1982, s.5 Committee of Lloyd’s. See Council; 

self-regulators-at-Lloyd’s. Cf. Old Committee 

common-use fund — see CU fund 

COMP — see FSA Compensation Scheme Rules 

company voluntary arrangement — an Insolvency Act 1986, Part I company 
voluntary arrangement. And see CVA 

Completion Accounts and Co-operation Agreement — see RRC 9 
Conditions & Requirements: Solvency 2000 — Conditions and Requirements 
relating to Solvency and Reporting (Lloyd’s, 2000; at Mkt. Bn. Y2404, 
November 9, 2000 (“31 December 2000 solvency test: eligible assets and 
valuation of liabilities rules”), Annex 1). See Valuation of Liabilities Rules 
2000 

conduit effect — the regulatory, financial and administrative process and 
dynamic whereby a relevant SYA participant is the conduit of an assured-at- 
Lloyd’s to one or more expressly or arguably available MO and or BO PU and 
or CU claims payment securitisation funds. Cf. solus 

consolidate — to compile into a single set of reporting data the relevant 
financial affairs of separate connected individuals; cf. agglomerate, aggregate, 
collectivise 

Consortium Underwriting 1998 — Consortium Underwriting 1998 (LPSO, 
February 1998) 

consumed PIL — deployed PIL actually consumed by actually or notionally 
received premium. Cf. unconsumed PIL 

conventional RTC — RTC as ordinarily conducted at Lloyd’s, viz., the type of 
RTC described at Byelaw 18 of 1994, Sch. 1, §1, definition of “reinsurance to 
close”, §(a). Cf. (for example) EquitasRe-RTC and spoastic RTC 
conventional RTC intermediate — (n.) a SYA participant who has sold and 



then bought conventional RTC in relation to a particular liability. Cf. 
conventional RTC intermediate. See conventional RTC, originalis 
conventional RTC ultimate — (n.) a SYA participant who has sold and not yet 
bought conventional RTC in relation to a particular liability. Cf. conventional 
RTC intermediate. See conventional RTC, originalis 
Conversion 1997 — Conversion: a guide (Lloyd’s, April 2, 1997) 

Core Principles for Underwriting Agents — Core Principles for Underwriting 
Agents (Lloyd’s, February 1996; at Byelaw 34 of 1996, Schedule 2) 
corporate — relating to a corporate body. Cf. natural 

Corporate Capital — A guide to corporate membership (Lloyd’s, September 
1993) 

corporate Member — a Member which is incorporated. Cf. natural Member 
Corporate Member Supplement 1998 — Corporate participation at Lloyd’s and 
Guidance notes for applicant corporate members — A supplement to the 2nd 
edition (Lloyd’s, July 20, 1998; at Mkt. Bn., July 24, 1998 (“Guides to corporate 
participation”)) 

Corporate Members Guidance Notes 1997 — Guidance notes for applicants — 
corporate member, 2nd ed. (Lloyd’s, April 30, 1997) 

Corporate Member Holding Structure — any arrangement involving the 
owning and or controlling of one or more corporate Members 
Corporate Participation 1997 — Corporate Participation at Lloyd’s 2nd ed. 
(Lloyd’s, April 30, 1997) 

corporate syndicate — a syndicate participants on each of which’s YAs are 
solely one or more corporate (cf. natural) Members 

Corporation — the corporation created by Lloyd’s Act 1871, s.3; Lloyd’s 
properly so called. Includes relevant Corporation subsidiaries where appropriate. 

Cf. Corporation of Lloyd’s, Society of Lloyd’s 

Corporation of Lloyd’s — a bogus phrase used for various purposes by self- 
regulators-at-Lloyd’s, external insurance regulators, etc. See Corporation, 
Lloyd’s, Society of Lloyd’s 
COSS — Claims Office Support System 

Council — (1) the Lloyd’s Act 1982, s.3(l) Council of Lloyd’s. See Committee; 
Old Committee; self-regulators-at-Lloyd’s; (2) the Council of the European 
Union 

coverholder — the recipient of a binding authority 
CP — consultation paper, or similar regulatory emission 

CP 04/7 — FSA consultation paper 04/7: Lloyd’s: integrated prudential 
requirements, and changes to auditing and actuarial requirements Including 
feedback on CPI 78 (FSA, April 30, 2004). See CP 178, PS 178 



CP 04/13 — FSA consultation pape 04/13: Quarterly consultation (No. 1) (FSA, 
July 2004) 

CP 04/15 — FSA consultation paper 04/15: Quarterly consultation (No. 2) 
(FSA, October 2004) 

CP 16 — FSA Consultation Paper 16: The Future Regulation of Lloyd’s (FSA, 
November 1998). See PS 16 

CP 16 solvency — FSA Consultation Paper: Proposals to revise the solvency 
test applying to Lloyd’s (FSA, December 1999). See PS 16 
CP 48 — FSA Consultation Paper 48: The Lloyd’s Sourcebook (FSA, May 
2000). See PS 48,66 

CP 66 — FSA Consultation Paper 66: Prudential requirements for Lloyd’s 
insurance business (FSA, August 2000). See PS 48,66 

CP 140 — FSA Consultation Paper 140: The Interim Prudential Sourcebooks for 
Insurers and Friendly Societies and the Lloyd’s Sourcebook: Guidance on 
Systems and Controls (FSA, July 2002) 

CP 177 — FSA Consultation Paper 177: Lloyd’s policyholders: Review of 
compensation arrangements (FSA, April 2003). See PS 177 
CP 178 — FSA Consultation Paper 178: Review of prudential regulation of the 
Lloyd’s market (FSA, April 2003). See PS 178 

CP 181 — FSA Consultation Paper 181: The Interim Prudential sourcebooks for 
Insurers and Friendly Societies: Implementation of the Solvency I Directives 
(2002/12/EC and 2002/13/EC) (FSA, April 2003). See PS 181 
CP 184 — FSA Consultation Paper 184: Miscellaneous amendments to the 
Handbook (No. 8) (FSA, May 2003) 

CP 190 — FSA Consultation Paper 190: Enhanced capital requirements and 
individual capital assessments for non-life insurers (FSA, July 2003) 

CP 195 — FSA Consultation Paper 195: Enhanced capital requirements and 
individual capital assessments for life insurers (FSA, August 2003) 

CP 197 — FSA Consultation Paper 197: Reporting requirements for mortgage, 
insurance and investment firms, and supplementary consultation on audit 
requirements (FSA, September 2003) 

CP 198 — FSA Consultation Paper 198: Regulatory reporting — a new 
integrated approach (FSA, September 2003) 

CP 201 — FSA Consultation Paper 201: Implementation of the Insurance 
Mediation Directive for long-term insurance business (FSA, September 2003) 

CP 202 — FSA Consultation Paper 202: Insurance regulatory reporting: 
changes to the publicly available annual return for insurers (FSA, September 
2003) 

CP 204 — FSA Consultation Paper 204: Financial Groups (FSA, October 2003) 



CPR — Civil Procedure Rules (England and Wales); SI 1998/3132, in force on 
and from April 26, 1999 
CR — credit for reinsurance 

Cromer WP — Report of the Lloyd’s Working Party (Lloyd’s, December, 1969) 
CU — common-use. Cf. PU 

CU fund — a claims payment securitisation fund regulatorily required to be 
maintained in relation to the eligible liabilities of not just one particular SYA 
participant but a number of relevant SYA participants comprising several- 
liability contributions from a number of relevant SYA participants. Usually (and 
inaccurately) called a “joint asset fund”. Cf personal-use fund. And see CU 
cuffadaicious — describing an act done following: (1) full, frank, clear, 
complete disclosure of all relevant facts and circumstances; and (2) full, frank, 
clear, complete, genuinely expert independent advice; (3) genuinely expert 
financial, legal and other modelling in relation to all the matters so disclosed 
CSU — see MSU 

CU TF — common-use trust fund; usually (misleadingly) “joint asset trust 
fund” 

CVA — see company voluntary arrangement 

D 

dedicated — a PU or CU fund available only for particular Participation 
Liabilities, not (as is a not-dedicated fund) for any Participation Liabilities 

deductible — see retention 

deployed PIL — PIL deployed on a particular SYA, whether or not actually 

consumed by actually or notionally received premium. The deploying Member 

to that extent becomes a SYA participant. Cf. consumed PIL 

Deputy Chairman — a Lloyd’s Act 1982, s.4 Deputy Chairman of Lloyd’s. See 

Chairman of Lloyd’s, Chairs, self-regulators-at-Lloyd’s 

Developing Broker Relationships — Developing broker relationships — 

discussion document (Lloyd’s, 1999) 

direction — Lloyd’s Act 1982 s.6(6)(b)-envisaged direction 

dollars — United States dollars 

DPIL — see deployed PIL 

DPP — Director of Public Prosecutions 

DRs — see Asbestos Documentation Requirements 1 

DTI — Department of Trade and Industry (a UK government ministry) 

DTI Prudential Guidance 1996 — Prudential Guidance Note 1996/1: Guidance 
on systems of controls over general business claims provisions (DTI, August 



1996) 

DUL — Declaration of Underwriting Liabilities 


E 


e&o — errors and omissions 

EATD — September 3, 1996 trust agreement between: (1) Equitas Re and 
Equitas Ltd. as Grantor; (2) Citibank, NA in its capacity as the American 
Trustee of each of the separate Lloyd’s American Trust Funds created under the 
Lloyd’s American Trust Deed, as Beneficiary; (3) Citibank, NA as Trustee; also 

RRC 16. Cf LATD 

EATF — the trust fund held in accordance with the EATD 
EC J — European Court of Justice 
ECU — Equitas Claims Unit 

EEC Treaty — Treaty establishing the European Economic Community, March 
25, 1957. Sometimes called the Treaty of Rome. See consolidated version after 
October 2, 1997 Treaty of Amsterdam 

EGM — extraordinary general meeting (of a company or the Corporation) 

EL — employers liability 

Enterprise Reorganisation Regulations 2005 — see Lloyd’s Enterprise 
Reorganisation Regulation 2005 

Entitlement — a Central Accounting term: “the aggregate amount due to be 
paid to that participant by the other participants under all System transactions of 
which the Society has notice which are denominated in that System currency and 
are due to be settled on the relevant settlement date”: Byelaw 20 of 1998, §10(1) 
(a) (“entitlement” in lower case). See Gross Payment 
EP 1 thru 7 — a type of EquitasRe-reinsured SYA participant 
EPP — Estate Protection Plan 
EPS — Electronic Placing Support 

Equitable Life — Equitable Life Assurance Society. And see Penrose 
Equitas — see Equitas Holdings, Equitas Ltd., Equitas Management 
Services, Equitas Policyholders Trustee, Equitas Re and EquitasRe- 
reinsurance Trustees. Cf Equitas enterprise 
Equitas American TD / TF — see EATD, EATF 

Equitas enterprise — as appropriate depending on context, all, some or any of 
Equitas Re, Equitas Ltd., Equitas Holdings, Equitas Policyholders Trustee, 
Equitas Management Services, and EquitasRe-reinsurance Trustees 
Equitas Holdings — Equitas Holdings Ltd. Incorporated in England & Wales, 
number 3136296. Owns all the shares in Equitas Re and Equitas Policyholders 



Trustee. Its one £1 preference share is owned by the Corporation. Its two £50 
ordinary shares are owned by EquitasRe-reinsurance Trustees 
Equitas Holdings Articles — Equitas Holdings’ Articles of Association of 
adopted by decision of the sole member on August 30, 1996 as amended by 
April 26, 2001 members’ written resolution 

Equitas Ltd. — Equitas Ltd. Incorporated in England and Wales, number 
3173352. All 780,000,001 £1 ordinary shares are owned by Equitas Re 
Equitas Management Services — Equitas Management Services Ltd. 
Incorporated in England and Wales, number 3136297. All shares are owned by 

Equitas Holdings 

Equitas NL 1 — Old and Open Years Reserving Project: Newsletter No. 1 
(Lloyd’s, November 1993) 

Equitas NL 2 — Old and Open Years Reserving Project: Newsletter No. 2 
(Lloyd’s, March 1994) 

Equitas NL 3 — Old and Open Years Project: Newsletter No. 3 (Lloyd’s, May 
1994) 

Equitas NL 4 — Old and Open Years Project: Newsletter No. 4 (Lloyd’s, 
August 1994) 

Equitas NL 5 — Equitas Project: Newsletter No. 5 (Lloyd’s, October 1994) 
Equitas Policyholders Trustee — Equitas Policyholders Trustee Limited, 
incorporated in England and Wales, number 3243970. In RRC 4 and RRC 7, 
“the Trustee”. Its one £100 ordinary share is owned by Equitas Holdings. Cf. 
EquitasRe-reinsurance Trustees and RRC 17 

Equitas Re — Equitas Reinsurance Limited, incorporated in England and 
Wales, number 3136300; where appropriate, refers additionally or instead to 
Equitas Ltd. (especially in relation to RRC 5-delegated functions), Equitas 
Holdings, Equitas Management Services, and other relevant affiliates and or 
delegates. Its one £100 ordinary share is owned by Equitas Holdings. Equitas 
Re sold EquitasRe-reinsurance and EquitasRe-RTC to EquitasRe-reinsured 
SYA participants 

EquitasRe-assured-at-Llovd’s — an assured-at-Lloyd’s insured by an 
EquitasRe-reinsured SYA participant or by a SYA participant conventionally 
outward-RTCed (see conventional RTC) by an EquitasRe-reinsured SYA 

participant; excludes, where the context requires, a Member. The term should 
not be construed as an opinion or adjudication of the EquitasRe-assured’s-at- 
Lloyd’s relevant rights or of Equitas Re’s relevant obligations in any particular 
case. Cf. assured-at-Lloyd’s 

EquitasRe-assured-at-Llovd’s ^H — an EquitasRe-assured-at-Lloyd’s 

insured in relation to APH liabilities 



an EquitasRe-assured-at-Lloyd’s 


EquitasRe-assured-at-Lloyd’s ^ 5 — 
insured in relation to asbestos liabilities 
EquitasRe-reinsurance — the RRC 4, §3 product sold to an EquitasRe- 
reinsured SYA participant. Cf. EquitasRe-RTC 
EquitasRe-reinsurance Trust Deed — see RRC 17 

EquitasRe-reinsurance Trustees — the trustees of the trust fund created by 

RRC 17. Cf. Equitas Policyholders Trustee 

EquitasRe-reinsured liability — a liability reinsured by Equitas Re under 
RRC 4, §3; a liability of an EquitasRe-reinsured SYA participant 
EquitasRe-reinsured SYA participant — a SYA participant who is a RRC 4, 

Sch. 2, §l-defined “Name” simpliciter. Cf. a SYA participant who is an ibid., 
“Closed Year Name” 

EquitasRe-RTC — the RTC effected through RRC 4, §3; alluded to at Byelaw 
18 of 1994, Sch. 1, §1, definition of “reinsurance to close”, §(d): “in relation to 
the 1992 year of account or any earlier year of account of any syndicate whose 
members have underwritten general business, the Equitas Reinsurance 
Contract”. Cf. conventional RTC. See EquitasRe-reinsurance 
EquitasRe-RTCed SYA participant — an EquitasRe-reinsured SYA 
participant to the extent that the RRC 4, §3 product is a form of RTC. Cf. 
EquitasRe-reinsured SYA participant. There are at least seven types of 
EquitasRe-RTCed SYA participant: see EP 

Equitas Re’s September 3, 1996 US$400m Undertaking — see RRC 22 

EU — European Union 

Eur. Manual — European Procedures Manual (Lloyd’s, looseleaf; periodically 
updated) 

external insurance regulation — cf. external financial-protection regulation 
external Member — an external Member as defined in Lloyd’s Act 1982, 
s.2(l). Cf. working Member 


F 

FAL — “Funds at Lloyd’s” as so known in the Rulebook-at-Lloyd’s, generally 
comprising funds (in permitted form) held under instruments such as (in the case 
of the natural Member) the Lloyd’s Deposit TD, PTD-personal reserve, and 
New Special Reserve TD. The term does not include funds held under the PTD- 
premium 

Financial Panel — see Morse Panel 

First Antitrust Regulation — Council Regulation 17/62/EEC (February 6, 
1962): First Regulation implementing Articles 85 and 86 of the EEC Treaty. See 



First Insurance Antitrust Regulation, Second Insurance Antitrust 
Regulation 

First Brokers Directive — Council Directive 77/92/EEC (December 13, 1976) 
on measures to facilitate the effective exercise of freedom of establishment and 
freedom to provide services in respect of the activities of insurance agents and 
brokers (ex ISIC Group 630) and, in particular, transitional measures in respect 
of those activities. Repealed by Second Brokers Directive, Art. 15. And see 
Second Brokers Directive 

First Insurance Antitrust Regulation — Council Regulation 1534/91/EEC 
(May 31, 1991) on the application of Article 81(3) of the EEC Treaty to certain 
categories of agreements, decisions and concerted practices in the insurance 
sector. See Second Insurance Antitrust Regulation 

First Life Directive — Council Directive 79/267/EEC (March 5, 1979) on the 
coordination of laws, regulations and administrative provisions relating to the 
taking up and pursuit of the business of direct life assurance. See Second Life 
Directive, Third Life Directive 

First Non-Life Directive — Council Directive 73/239/EEC (July 24, 1973) on 
the coordination of laws, regulations and administrative provisions relating to 
the taking-up and pursuit of the business of direct insurance other than life 
assurance. See Second Non-Life Directive, Third Non-Life Directive 
First Regime — the now obsolete Lloyd’s Act 1871, s.20-21 internal 
disciplinary regime at Lloyd’s. See Second Regime and Third Regime 
Fisher WP — Self-Requlation at Lloyd’s — Report of the Fisher Workinq Party 
(Lloyd’s, May 1980) 

FO — front office at Lloyd’s; that part or those components or funds of, or 
participants in, the Lloyd’s enterprise ordinarily visible and or accessible to the 
assured-at-Lloyd’s, such as (for example, as appropriate) the Lloyd’s broker, 
the SYA participant solus, the Corporation on some direct liability theory, the 
Central Fund on some ditto. Cf. BO, MO. See FO-MO-BO™ 

FO-MO-BO™ — an analysis technique of the Lloyd’s enterprise and its 
activities, operations and transactions proprietary to Richard J. Astor 
summarised at Richard J. Astor, Liability on an Insurance Contract Made at 
Lloyd’s, at Torts, Insurance & Compensation Law Section Journal (New York 
State Bar Association), Winter 2004, vol. 33, no. 1, pp. 18-25. See BO, FO, MO 
FOIL — Freedom of Information Law (Article 6, Public Officers Law), State of 
New York 

FOL 5 — members’ agent’s request for withdrawal from the New Central Fund 
(Mkt. Bn. Y2150, October 20, 1999 (“Application for withdrawals from the New 
Central Fund”), App. 1) 



fpe — financial period ended 

FRAG — a particular Financial Reporting and Auditing Guideline (pub. 
Accounting Standards Board) 

FRD — the Corporation’s Financial Recovery Department 

FRED — a particular Accounting Standards Board Financial Reporting 

Exposure Draft 

free PIL — PIL which the Member is self-regulatorily permitted to deploy (if 
he can) on any YA of any relevant syndicate. Cf. tied PIL 
front office — see FO 

FRR — Financial Resource Requirements (see for example Reg. Bn. 56/2000, 
June 30, 2000 (“Underwriting agents’ financial resource requirements (FRRs)”) 
FRS — Financial Reporting Standard 

FSA — Financial Services Authority. Incorporated in England and Wales, June 
7, 1985, number 1920623 under the name Securities and Investments Board; 
changed its name to FSA, October 28, 1997; a private company the liability of 
whose members is limited to the amount of the guarantees they give to the 
company. See www.fsa.gov.uk 

FSA Compensation Scheme Rulebook — the FSA’s so-called “COMP 
Sourcebook” (FSA). Also COMP 

FSA Compensation Scheme Rules — the rules contained in FSA 

Compensation Scheme Rulebook 

FSA Glossary — FSA Handbook Glossary; made June 21, 2001; in effect from 
June 21, 2001 (FSA, 2001) 

FSA Guidance P2 — Guidance Note P.2: Systems and controls over general 
business claims provisions (FSA) 

FSA Lloyd’s Rulebook — see LLD 

FSA Rulebook — Interim Prudential Sourcebook for Insurers (‘IPRU(INS)’); 
made June 21, 2001; in effect from December 1, 2001 (FSA, 2002). Also 

IPRU(INS) 

FSMA 2000 — Financial Services and Markets Act 2000 

Fundamental Rules — the (now obsolete) ‘Fundamental Rules’ at Lloyd’s Act 
1871, Schedule 

Future Direction — Lloyd’s future direction: statement of policy by the Council 
of Lloyd’s (Lloyd’s, July 1997) 
fye — financial year ended 


G 


GEN — General Provisions, Release 28, February 2004 (FSA, February 2004) 






General Undertaking — the contract of that name between the Corporation 
and a natural Member. Cf. MA 1 

GIB Advisory Note — Advisory Note on Lloyd’s US Opinions (Faculty of 
Actuaries and Institute of Actuaries General Insurance Board, December 1997, 
amended January 1998 and February 1998) 

GISC — General Insurance Standards Council 

GISC Commercial Customer Code — GISC Commercial Code (GISC, June 
2000) 

GISC Private Customer Code — GISC General Insurance Code for private 
customers (GISC, June 2000) 

GISC Rules 2000 — General Insurance Standards Council Rules (GISC, June 
2000) 

GN 20 — Guidance Note 20: Actuarial Reporting under the Lloyd’s Valuation of 
Liabilities Rules (approved by the Faculty of Actuaries and Institute of 
Actuaries’ Faculty and Institute Management Committee, November 3, 1997) 

GN 33 — Guidance Note 33: Actuarial reporting for Lloyd’s Syndicate Writing 
US Business (approved by the Faculty of Actuaries and Institute of Actuaries’ 
Faculty and Institute Management Committee, December 15, 1997) 

Golden Rule — In BBSN circumstances, and regardless of the insurance 
contract’s governing law and the presence or absence of outward reinsurance, 
every valid claim on every insurance contract made at Lloyd’s is payable 100% 
at Lloyd’s, not elsewhere — such as by an outward reinsurer personally (such as 
Equitas Re), a run-off agent personally (such as Equitas Re) or any solus, and 
not at any amount less than 100%. There are no exceptions to the rule 
Gower — L.B.C. Gower, Review of Investor Protection; Cmnd. 9125 (HMSO, 
1984) 

GR — consolidated aggregated SYA participants’ accounts published by self- 
regulators-at-Lloyd’s annually; usually at Lloyd’s, “global accounts” or 
“global results” 

GRD — the Corporation’s General Review Department 

Gross Payment — a Central Accounting term: “the aggregate amount due to be 
paid by that participant to other participants under all System transactions of 
which the Society has notice which are denominated in that System currency and 
which are due to be settled on the relevant settlement date”: Byelaw 20 of 1998, 
§10(l)(b); “gross payment” is in lower case. See Entitlement 
Guidance Notes: Authorisation Committee — Guidance Notes for 
Authorisation Committee (Lloyd’s reference g:j4\IR\LRB2; undated) 



H 


Hague Convention — Hague Convention on the Taking of Evidence Abroad in 
Civil or Commercial Matters, March 18, 1970; 23 UST 2555; TIAS No. 7444, 
implemented in the UK by Evidence (Proceedings in Other Jurisdictions) Act 
1975 

HC — House of Commons 

he; him; his — where appropriate, includes she, her, hers, it, its 
Higgins WP1 — Working Party on the Underwriting Agency System at Lloyd’s, 
Part I: Report on Ownership and Control of Underwriting Agencies (March 28, 
1983) (Lloyd’s, 1983) 

Higgins WP 2 — Underwriting Agency System at Lloyd’s Part II Working 
party’s report on preferred underwriting and parallel syndicates [and] character 
and suitability — consultative document (Lloyd’s, September 1983) 

HL — House of Lords 


I 

IAIS — International Association of Insurance Supervisors 

IAS — International Accounting Standard. Cf. UK GAAP; US GAAP 

IB A — as appropriate: (1) insurance broking account (self-regulators-at- 

Lloyd’s term); (2) Insurance Banking Account (GISC term) 

IBNE — incurred but not enough 

IBNR — incurred but not reported 

IBRC — Insurance Brokers Registration Council 

IBRC Code — Code of conduct drawn up by the Insurance Brokers Registration 
Council pursuant to section 10 of the Insurance Brokers (Registration) Act 1977 
ICAEW — Institute of Chartered Accountants in England and Wales 
IIC — Illinois Insurance Code 
Ill. — Illinois 

Illinois Business 1998 — The Illinois Business Process (Lloyd’s, July 10, 1998) 
Illinois Directory 1998 — Illinois Directory of Wordings and Guidance Notes 
(Lloyd’s, July 1998) 

ILU — see IUA 

Improving the Annual Venture — Discussion document on improving the 

annual venture (Lloyd’s, December 1997) 

individual — (adj.) single; (n.) one person. Cf. natural 

INEX — Illinois Insurance Exchange 

Information and Administration Agreement — see RRC 8 



INM — incidental non-marine 

insolvency guardian — any person charged with administering the affairs of an 
insolvent natural or corporate person such as (for example, as appropriate, in 
English law) administrator, administrative receiver, liquidator, nominee, 
provisional liquidator, receiver, supervisor, trustee in bankruptcy, etc. 

Insolvency Regulation — see Insolvency Proceedings Regulation 
Insolvency Proceedings Regulation — Council Regulation 1346/2000/EC 
(May 29, 2000) on insolvency proceedings 

Insolvency Rules 1986 — Insolvency Rules 1986 (SI 1986/1925). Also IR 1986 
Institute — see ILU 

insurance — includes reinsurance where appropriate 

Insurance Accounts Directive — Council Directive 91/674/EEC (December 
19, 1991) on the annual accounts and consolidated accounts of insurance 
undertakings 

Insurance Brokers Directive — see Second Brokers Directive 
Insurance Mediation Directive — see Second Brokers Directive 
Insurers Administration Order — Financial Services and Markets Act 2000 
(Administration Orders Relating to Insurers) Order 2002 (SI 2002/1242) 

Insurers Winding Up Rules: Insurers (Winding Up) Rules 2001 (SI 2001/3635) 
intermingle — to mingle in a single bank account the PU funds of SYA 
participants, regardless of the particular YAs of particular syndicates. Cf. 
agglomerate 

intermediate — a participant on a particular SYA who as such is neither the 
originalis nor the most recent inward-RTCing SYA participant; thus a SYA 
participant located other than at the beginning or end of a particular chain of 

RTC 

Inward Reinsurance Documentation Requirements 1 — Documentation and 
Claim Procedure Requirements For Asbestos Bodily Injury Reinsurance Claims, 
December 21, 2001 (Equitas Re, 2001); also “Reinsurance Documentation 
Requirements”, “RDRs”. Cf. Asbestos Documentation Requirements 1 
IOB — Insurance Ombudsman Bureau 

IPRU(INS) — Interim Prudential Sourcebook: Insurers (“IPRU(INS)”) (FSA, 
June 2001) see FSARulebook and PS 04/16 

IR 1986 — Insolvency Rules 1986 (SI 1986/1925). Also Insolvency Rules 1986 
IRS — US Internal Revenue Service 

it, its — in the case of a partnership, includes relevant “their” 

IUA — International Underwriting Association of London. A combination of 

LIRMA and ILU 



J 


James WP — Report of the Lloyd’s Capital Structure Working Party: The Future 
Development of Lloyd’s Capital Structure (Lloyd’s, July 1995) 

joint asset — see CU 

July 20, 2001 press release — Equitas Holdings’ July 20, 2001 14-page press 
release EQ 33 (“Financial results for year ended 31 March 2001”) 

K 


Ken. — Kentucky 

Kent RC — Report of the Review Committee on Council Representation and 
Voting Arrangements at Lloyd’s (Lloyd’s, March 1998) 

Kent RC Supplement — Supplementary Report of the Review Committee on 
Council Representation and Voting Arrangements at Lloyd’s (Lloyd’s, September 
1998) 

Kentucky Common-Use TD 1999 — Lloyd’s Kentucky Joint Asset Trust Deed 
(Lloyd’s reference MGTA\USTD\KYJATD97; undated) as amended by Deed of 
Amendment dated 7 February, 1997 

Kentucky Personal-Use TD 1999 — Lloyd’s Kentucky Trust Deed (Lloyd’s 
reference ustds\kytd99x) 

Kerr Panel — a committee established in 1993 by the then Chairman of Lloyd’s 
as part of the Lloyd’s Legal Disputes Settlement Initiative (LSO 1, p.8.1, §1), 
also known as the “Legal Panel” and “Legal Advisory Panel”. See Kerr Panel 
Evaluation. Cf. LSO 1 and Morse Panel 

Kerr Panel Evaluation —Kerr Panel’s October 27, 1993 report (Lloyd’s, 
1993; at LSO 1, Part 7) 


L 

LAR — Lloyd’s Appeal Rules (at Byelaw 32 of 1996, Schedule 2) See LDR 
LAS — Lloyd’s Arbitration Scheme 

LATD — Lloyd’s American Trust Deed for general business, originally adopted 
August 26, 1939 and amended on October 31, 1947; January 14, 1948; October 
2, 1963; September 22, 1982; April 7, 1989; December 9, 1993; July 31, 1995; 
December 21, 1995; September 3, 1996; amended and restated January 7, 1998. 
Cf. EATD; Lloyd’s American Trust Deed for long-term business dated January 
9, 1991 as amended December 8, 1993 

LATF — an individual SYA participant’s Lloyd’s American Trust Fund 



created and held under the relevant LATD; cf. EATF 
LC — letter of credit 

LCO — Lloyd’s Claims Office. Includes delegates such as Xchanging Claims 
Services Ltd. 

LCO (Marine) Ltd. — LCO (Marine) Ltd. 

LCO (Non-Marine and Aviation) Ltd. — LCO (Non-Marine and Aviation) 
Ltd. 

LDR — Lloyd’s Disciplinary Rules (at Byelaw 31 of 1996, Schedule 2). See 

LAR 

LDTF — see Lloyd’s Dollar TF 

Leading Underwriter NMA Basic Agreement 1990 — Leading Underwriters’ 
Agreement (N.M.A.) Basic Agreement (NMA Circular, July 25, 1990) 

Legal Panel — see Kerr Panel 

LIBC — Lloyd’s Insurance Brokers’ Committee; a committee of the British 

Insurance & Investments Brokers’ Association. See LMBC 

Life Solvency Directive — Directive 2002/12/EC of the European Parliament 

and of the Council (March 5, 2002) amending Council Directive 79/267/EEC as 

regards the solvency margin requirements for life assurance undertakings. Cf. 

Non-Life Solvency Directive 

LIMNET — London Insurance Market Network 

Lioncover — Lioncover Insurance Co. Ltd. Incorporated in England and Wales, 
January 29, 1987, number 2094618; wholly owned by the Corporation 
Lioncover Reinsurance Contract — see RRC 19 

liquidation — liquidation under Insolvency Act 1986, including ibid., Parts IV, 
VI, etc. 

LIRMA — see IUA 

LLD — the FSA’s Lloyd’s Specialist [SJourcebook (‘LLD’). Astor’s Insolvency 
at Lloyd’s and Equitas Re uses Release 27 (January 2004) unless otherwise 
stated. Also FSA Lloyd’s Rulebook 

Lloyd’s — the Lloyd’s Act 1871, s.3 corporation of that name. See Corporation 
Lloyd’s Acts 1871-1982 — the four extant Lloyd’s Acts of 1871, 1911, 1951 
and 1982 as amended 

Lloyd’s American Corporate Instrument — Lloyd’s American Instrument 
1995 (General Business of Corporate Members), July 31, 1995, as amended 
December 21, 1995, April 25, 1996, September 3, 1996, January 7, 1998, and by 
February 3, 1999 deed of amendment and direction. Cf. Lloyd’s US Natural 
Instrument. See now Lloyd’s American Instrument 1995 
Lloyd’s American Instrument 1995 — the consolidated February 13, 2002 
version of Lloyd’s American Instrument 1995 (General Business of Individual 



Members) and Lloyd’s American Instrument 1995 (General Business of 
Corporate Members) attached to Mkt. Bn. Y2734 (February 21, 2002; Premiums 
trust deed/Lloyd’s American Instrument amendments — new Lloyd’s Asia 
Instruments’). Cf. Lloyd’s American Corporate Instrument. See Lloyd’s 
Dollar TF 

Lloyd’s Brokers Review 1997 — Review of regulation of Lloyd’s brokers and 
intermediaries — Discussion Document (Lloyd’s, June 1997) 

Lloyd’s Compensation Instrument — Lloyd’s Compensation Instrument (FSA 
2003/75) 

Lloyd’s Deed 1811 — the alleged August 30, 1811 deed of association between 
patrons of the Lloyd’s establishment as set out at Wright & Fayle, App. B 
(p.456) 

Lloyd’s Deposit — the FAL by that name. See Lloyd’s Deposit TD and 
Lloyd’s Deposit TF 

Lloyd’s Deposit TD — natural Member: Lloyd’s Deposit Trust Deed DTD G 
92 (general business); corporate Member: Lloyd’s Deposit Trust Deed DTD 
(CM) G 93 (general business) 

Lloyd’s Deposit TF — the trust fund constituted by a Lloyd’s Deposit TD 
Lloyd’s Dollar TF — Lloyd’s US Dollar Trust Fund: the trust fund constituted 

by Lloyd’s American Instrument 1995 

Lloyd’s enterprise — as appropriate depending on context, all, some or any of 
self-regulators-at-Lloyd’s, the Corporation, relevant Corporation employees, 
Members collectively, SYA participants collectively, members’ agencies (see 
members’ agency), managing agencies (see managing agency), Lloyd’s 
brokers (see Lloyd’s broker), Equitas Re, the Central Fund, and or other 
relevant persons, bodies, entities, funds, etc. at Lloyd’s. Cf. Lloyd’s 
Lloyd’s Enterprise Reorganisation Regulations 2005 — Insurers 

(Reorganisation and Winding-up) (Lloyd’s) Regulations 2005 (SI 2005/1998). 
See Reorganisation Regulations 2004, Treasury CP Reorganisation Directive 
Lloyd’s 

Lloyd’s Kentucky Common-Use TD 1999 — Lloyd’s Kentucky Joint Asset 
Trust Deed (Lloyd’s reference MGTA\USTD\KYJATD97) as amended by Deed 
of Amendment dated 7 February, 1997 

Lloyd’s Kentucky Personal-Use TD 1999 — Lloyd’s Kentucky Trust Deed 
(Lloyd’s reference ustds\kytd99x) 

Lloyd’s policyholder — an assured-at-Lloyd’s whose insurance contract is 
evidenced by a policy issued at Lloyd’s 

Lloyd’s Solvency Test Regulations — Insurance (Lloyd’s) Regulations 1983 
(SI 1983/224) 



Lloyd’s US Credit-for-Reinsurance Common-Use TD 1999 — Amendment 
and restatement Lloyd’s American credit for reinsurance joint asset trust dated 
September 15, 1993 as amended and restated September 7, 1995 and as further 
amended by February 7, 1997 Deed of Amendment 

Lloyd’s US Credit-for-Reinsurance Common-Use TF 1999 — the fund held 
under the terms of the Lloyd’s US Credit-for-Reinsurance Common-Use TD 
1999 

Lloyd’s US Credit-for-Reinsurance Personal-Use TD 1999 — Lloyd’s United 

States situs credit for reinsurance trust deed; Lloyd’s reference ustds\crtd99x. 

See Lloyd’s US Credit-for-Reinsurance Personal-Use TF 

Lloyd’s US Credit-for-Reinsurance Personal-Use TF 1999 — the funds held 

under the terms of the Lloyd’s US Credit-for-Reinsurance Personal-Use TD 

1999 

Lloyd’s US Natural Instrument — Lloyd’s American Instrument 1995 

(General Business of Individual Members) Cf. Lloyd’s US Corporate 
Instrument 

Lloyd’s US Natural Instrument TF — the trust fund established under Lloyd’s 
US Natural Instrument 

Lloyd’s US Surplus-Lines Common-Use TD 1999 — Amendment and 
Restatement Lloyd’s American Surplus or Excess Lines Insurance Joint Asset 
Trust Deed dated September 15, 1993, as amended and restated September 7, 
1995, as further amended by Deed of Amendment dated February 7, 1997 and as 
further amended, with effect from January 1, 1999, by Deed of Amendment 
dated November 17, 1998 See Lloyd’s US Surplus-Lines Common-Use TF 
1999 

Lloyd’s US Surplus-Lines Common-Use TF 1999 — the funds held under the 
terms of the Lloyd’s US Surplus-Lines Common-Use TD 
Lloyd’s US Surplus-Lines Personal-Use TD 1999 — Lloyd’s United States 
Situs Excess or Surplus Lines Trust Deed (Lloyd’s reference 
mgta\ustd99\sltd99x). See Lloyd’s US Surplus-Lines Personal-Use TF 
Lloyd’s US Surplus-Lines Personal-Use TF 1999 — the funds held under the 
terms of the Lloyd’s US Surplus-Lines Personal-Use TD 1999 
LMA — Lloyd’s Market Association 

LMAS — Lloyd’s Members’ Agency Services Ltd. Incorporated in England and 
Wales, October 8, 1990, number 2546614; formerly Additional Underwriting 
Agencies (No. 8) Ltd. (name changed December 10, 1993) 

LMB — Lloyd’s Market Board 

LMB Priorities 1998 — Lloyd’s Market Board Priorities for 1998 (Lloyd’s, 
February 1998) 



LMB Priorities 1999 — Priorities for growth — Lloyd’s Market Board (Lloyd’s, 
January 1999) 

LMB Priorities 2000-2003 — Priorities for Growth 2000-2003 (Lloyd’s, 
February 2000) 

LMBC — London Market Brokers Committee; see LIBC 

LMCS — London Market Claims Services (formerly Duncan and Toplis 

(Asbestos Services) Ltd.) 

LNAWP — Lloyd’s Names Associations’ Working Party 

LNAWP 1 — Lloyd’s: The Alternative to Reconstruction and Renewal: A 
Discussion Paper prepared and published by The Lloyd’s Names Associations’ 
Working Party (Lloyd’s Names Associations’ Working Party, December 1995) 
LNAWP 2 — Lloyd’s: The Alternative to Reconstruction and Renewal: 
“Travelled in Faith”: Supplement and Appendices to A Discussion Paper 
prepared and published by The Lloyd’s Names Associations’ Working Party 
(Lloyd’s Names Associations’ Working Party, December 1995) 

LOC — letter of credit 

London Market Principles 2001 — London Market Principles 2001 ((Protocol 
and Standards Group, IUA-Lloyd’s Forum and LIBC, 2000) 

Look into Lloyd’s 2002 — Look into Lloyd’s booklet, Issue 1 (Lloyd’s, August 
2002) 

LPC — London Processing Centre Limited. Incorporated in England and Wales, 
number 2810403; wholly owned by IUA from December 31, 1998. Successor of 
Policy Signing and Accounting Centre (PSAC) 

LPSO — Lloyd’s Policy Signing Office. Includes where appropriate LPSO Ltd.; 
LPSO delegates and or successors such as (for example) Xchanging Ins-Sure 
LPSOM — the Corporation’s Lloyd’s Policy Signing and Central Accounting 
Manual (two volumes, looseleaf). The version consulted for this book was as at 
November 1997 

LRB — Lloyd’s Regulatory Board 

LSO 1 — Lloyd’s Settlement Offer (Lloyd’s, December 1993) as amended by 
Lloyd’s Settlement Offer Supplement, December 31, 1993. See Kerr Panel and 
Morse Panel 

LSO 1 Agreement — the unexecuted Names’ Settlement Agreement set out at 
LSO 1, Part 9 

LSO 2 — the offer set out at SOD 

LSW — Lloyd’s Special Wording 

LUA — Lloyd’s Underwriters Association 

LUAA — Lloyd’s Underwriting Agents Association 

LUC — London Underwriting Centre 



LUCRO — Lloyd’s Underwriters Claims and Recoveries Office. See LCO 
LUNCO — Lloyd’s Underwriters Non-Marine Claims Office. See LCO 

LUNMA — see NMA 


M 


MA — marine 

MA 1 — Membership Agreement (Corporate Member) between the 
Corporation and a corporate Member (Lloyd’s). Cf. General Undertaking 
managing agency — a company or partnership registered as a managing agency 
at Lloyd’s. Includes where appropriate: (1) relevant managing agency 
functionaries; (2) relevant managing agency servants, agents and or delegates. 
Cf. syndicate, SYA, SYA participant, SYA stamp 

Managing Agency & Syndicate Guidance 1998 — Guidance Notes for 
Applicants: establishing a new managing agent; establishing a new syndicate; 
acquiring control of a managing agent, third edition (Lloyd’s, Regulatory 
Division, May 1998) 

MAP — Modified Arbitration Procedure 
MAPR — Modified Arbitration Procedure Rules 
Market — the insurance market at Lloyd’s 
Market Bulletin — see Mkt. Bn. 

Marshall, 4th Ed. — Samuel Marshall and William Shee, A Treastise of the Law 
of Marine Insuance, Bottomry, and Respondentia, 4th Ed. (Shaw & Sons, 
London, 1861) 

MCS — Members’ Compensation Scheme 

Member — a member of the Corporation. Refers (according to context) to: (1) 
a natural and or corporate Member; (2) an underwriting, non-underwriting and 
or not-underwriting Member; (3) an external Member and or working 
Member; (4) a former Member, including one EquitasRe-RTCed; (5) a 
deceased Member’s personal representative; (6) an insolvent Member’s 
insolvency guardian; (7) a SYA participant 

Member-level several liability principle — the principle that an underwriting 
Member’s Membership (cf. SYA) liabilities are several, not joint or joint-and- 
several. Cf. SYA-participant-level several liability rule 

members’ agency — a company or partnership registered as a members’ agency 
under Byelaw 4 of 1984 etc. Includes where context requires a Lloyd’s adviser 

Membership — membership of the Corporation 

Membership Brochure — Brochure for Applicants for Underwriting 
Membership (Lloyd’s, 1984) 



MFD — the Corporation’s Members’ Funds Department 
MHC — Members’ Hardship Committee 

Mkt. Bn . — a Market Bulletin; at Lloyd’s, a communication so called 
promulgated by self-regulators-at-Lloyd’s. Cf. Reg. Bn. 

MM — the Corporation’s Membership Manual (Lloyd’s, looseleaf) 

MO — (1) motor; (2) mid-office at Lloyd’s: claims payment securitisation trust 
and other funds accessible to the assured-at-Lloyd’s in certain circumstances 
via the relevant SYA participant as a conduit. Cf. BO, FO. And see FO-MO- 
BO™ 

Model Code: Insider Dealing — Lloyd’s Model Code for Dealing in Securities 
by Certain Members of the Lloyd’s Community (Lloyd’s, 1995; attached to Mkt. 
Bn., May 7, 1997, Y577) 

mono-slip — a mono-subscribed placing slip or lineslip. Cf. poly-slip 
mono-stamp — a SYA comprising a spoastic participant. Cf. poly-stamp. See 
SYA stamp 

mono-subscribed — a placing slip or lineslip subscribed by one SYA stamp. 
The resulting slip is a mono-slip. Cf. poly-subscribed, poly-slip 
Morse CR — A New Structure of Governance for Lloyd’s — Report of the 
Working Party Chaired by Sir Jeremy Morse (Lloyd’s, June 1992) 

Morse Panel — a committee set up in 1993 by the Chairman of Lloyd’s as part 
of the Lloyd’s Legal Disputes Settlement Initiative; also the “Financial Panel” 
and “Financial Advisory Panel”. Reported to the Chairman of Lloyd’s, 
November 18, 1993. See LSO 1, Kerr Panel 

MPs’ Interests — Registration of Lloyd’s Syndicates — Report together with the 
Proceedings of the Committee relating to the Report and Minutes of Evidence, 
House of Commons Select Committee on Members’ Interests, Second Report, 
Session 1993-94, June 14, 1994 (HMSO, 1994) 

MUR 2004 — The membership and underwriting conditions and requirements 
(funds at Lloyd’s) (M&URS ) attached to Mkt. Bn. Y3156 (October 7, 2003) 

N 

N. Am. Manual — North American Manual (Lloyd’s, looseleaf; periodically 
updated) 

NAIC — National Association of Insurance Commissioners 
NAIC Review 1998 — Lloyd’s: A Review by US State Insurance Regulators — 
Report of the Examination Team to the Surplus Lines (E) Task Force on 
September 14, 1998 (NAIC, 1998; adopted September 14, 1998: NAIC 1998 
Winter National Meeting, Synopsis, p.36 of 43, report of (E) Task Force — 



Surplus Lines) 

NAIC Review 1999 — Lloyd’s: A Follow-Up Review by U.S. State Insurance 
Regulators (NAIC, December 6, 1999) 

NAIC Review 2003 — Lloyd’s: A Follow-Up Review by U.S. State Insurance 
Regulators (NAIC, December 2003) 

Name — colloquialism at Lloyd’s and elsewhere for Member, underwriting 
Member, working Member, SYA participant, etc. 

NASAA — North American Securities Administrators Association, Inc. 

NASAA Agreement — the July 11, 1996 agreement between: (1) the 
Corporation; (2) the Coordinating Committee of the North American Securities 
Administrators Association. Cf. State Agreement 
natural — human; Cf. corporate, individual 
NCFB — see New Central Fund Byelaw 

Neill — Regulatory Arrangements at Lloyd’s — Report of the Committee of 
Inquiry, presented to Parliament by the Secretary of State for Trade and 
Industry, January 1987 (Cm 59; HMSO) 

New Central Fund — the Central Fund constituted by the New Central Fund 
Byelaw. Cf. Old Central Fund 

New Central Fund Byelaw — New Central Fund Byelaw (No. 23 of 1996), as 
amended by New Central Fund (Amendment) Byelaw (No. 27 of 1996), New 
Central Fund (Amendment No. 2) Byelaw (No. 35 of 1996), New Central Fund 
(Amendment No. 3) Byelaw (No. 22 of 1997), New Central Fund (Amendment 
No. 4), and Byelaw (No. 32 of 1997) Amendment Byelaw (No. 9 of 2001) 
NewCo — see Equitas Re 

New Special Reserve TD — New Special Reserve Trust Deed. And see Special 
Reserve TD 

New Special Reserve TF — the fund held under the New Special Reserve TD. 
And see Special Reserve TF 

NM — non-marine 

NMA — Lloyd’s Underwriters’ Non-Marine Association Limited. Incorporated 
by guarantee January 3, 1991, in England and Wales, number 2571285 
Non-Life Solvency Directive — Directive 2002/13/EC of the European 
Parliament and of the Council (March 5, 2002) amending Council Directive 
73/239/EEC as regards the solvency margin requirements for non-life assurance 
undertakings. Cf. Life Solvency Directive 

NS A — a not-standard agency agreement between: (1) a SYA participant (or 
historical equivalent) and (2) a members’ and or managing agency (or historical 
equivalent) 

NYID — New York State Insurance Department 



NYID Report 1995 — P. Cohen, B. Ganley and J.N. Bushell, Report on 
examination of Lloyd’s, London as of December 31,1993 (NYID, May 11, 1995) 

O 

OCFB — see Old Central Fund Byelaw 

OECD — Organisation for Economic Cooperation and Development 

Old Central Fund — the Central Fund constituted by the Old Central Fund 

Byelaw. Cf. New Central Fund 

Old Central Fund Byelaw — Central Fund Byelaw (No. 4 of 1986; passed July 
14, 1986; in force from July 15, 1986), as amended by Central Fund 
(Amendment) Byelaw (No. 10 of 1987), Central Fund (Amendment No. 2) 
Byelaw (No. 9 of 1988), Corporate Members (Consequential Amendments) 
Byelaw (No. 20 of 1993), New Central Fund Byelaw (No. 23 of 1996), and 
Amendment Byelaw (No. 9 of 2001). Cf. New Central Fund Byelaw 
Old Committee — the Floyd’s Act 1871. s.ll Committee. Cf. Committee, 
Council 

outward — a SYA participant who has been outwardly RTCed. See 
conventional RTC intermediate, conventional RTC ultimate 
open-YA-stamp cash call — a cash call made on the participants of a SYA 
other than at (and thus before) the juncture at which their collectivised accounts 
close by conventional RTC. Cf. closing-YA cash call 

Open-YA-stamp Cash Call Requirements 1999 — Cash Call Statements 
(Contents and Form) Requirements (1999) (at Mkt. Bn. Y2035, April 19, 1999 
(“Distribution and other ancillary matters”), Annex 1); apply only to open-YA- 
stamp cash calls 

OPIL — overall premium income limit: the total PIL allocated by the Council 

to a particular underwriting Member to be deployed by him on SYAs of his 

choice budding in one particular UY. See PIL 

OPL — see OPIL 

OPW — other personal wealth 

originalis — in relation to a particular insurance liability, a SYA participant 
subscribing to the placing slip; cf. in relation to the same insurance liability, a 
conventional RTC intermediate, conventional RTC ultimate 
Outline Guide — An outline guide to individual membership of Lloyd’s (Lloyd’s, 
August 1997) 


P 



PAN — premium advice note 

Palmer Precedents, 1st Ed. — F.B. Palmer, Conveyancing and Other Forms 
and Precedents relating to Companies (Stevens & Sons, London, 1877) 

panel auditor — see recognised accountant 

parallel syndicate — a syndicate the relevant YA of which comprises one 
corporate Member, which Member sells insurance through that YA in parallel 
with a particular SYA stamp comprising other participants 
Park, 5th Ed. — J. A. Park, A System of the Law of Marine Insurances, 5th Ed. 
(J. Butterworth, London, 1802) 

Participation Liabilities — liabilities incurred by an underwriting Member in 

the course of conducting an insurance business at Lloyd’s 
passivity rule — see SYA-participant-level own-business passivity rule 
PCW Offer 1 — The PCW Settlement Offer made by Lloyd’s, April 1987, Offer 
1 Documentation (Lloyd’s, 1987) 

PCW Offer 2 — The Settlement Offer made by Lloyd’s, April 1987, Offer 2 
Documentation (Lloyd’s, 1987) 

Penrose — Lord Penrose: Report of the Equitable Life Inquiry (House of 
Commons; HC 290) (Stationery Office, March 8, 2004). And see Equitable Life 
Pe pper Proposition — that a managing agency should not bud a YA of a 
particular syndicate if relevant trading conditions are inauspicious 
personal-use fund — see PU fund 
PHI — permanent health insurance 

PIL — premium income limit; akin to gambling chips. See consumed PIL; 
deployed PIL; free PIL; OPIL; tied PIL 

PML — Probable Maximum Loss 

PN 2 — Practice Note 2: The Lloyd’s market (Auditing Practices Board, July 
1992), at Auditing & Reporting 1997/98 (ICAEW, 1997), p. 409-479 
PNSL — “pay now, sue later” — a colloquialism for the restraint-of-suit clauses 
in various Rulebook-at-Lloyd’s instruments 

polv-slip — a poly-subscribed placing slip or lineslip. Cf. mono-slip 
polv-stamp — a SYA comprising more than one participant. Cf. mono-stamp. 
See SYA stamp 

polv-subscribed — a placing slip or lineslip subscribed by more than one SYA 
stamp (whether mono-stamp or poly-stamp). The product is a poly-slip. Cf. 
mono-subscribed 

Premiums Trust Deeds CD 1998 — Proposed changes to the Premiums Trust 
Deeds — Consultative Document (Lloyd’s, June 8, 1998) 

PRF — Personal Reserve Fund. See PTD-personal reserve 

PRIN — Principles for Businesses, Release 28, February 2004 (FSA, February 



2004) 

Private Capital Interim Report — Private Capital At Lloyd’s — An Interim 
Report from the Private Capital Group (Lloyd’s, January 1999) 

Private Capital Report — Private capital at Lloyd’s: proportional reinsurance 
syndicates — A consultation document (Lloyd’s, April 1999) 
procedural coverage — coverage as a function of procedural requirements such 
as being able to prove, if properly required, procedural matters such as (for 
example) the relevant insuring SYA participants, the relevant insurance 
contracts, the relevant lines, the relevant slips, etc. 

Proportionate Cover — as appropriate, a Proportionate Cover Plan, a RRC 

4, Sch. 2, §1 Proportionate Cover Rate, a Retrocession Plan or a RRC 5, Sch. 3, 
§17 Retrocession Rate 

Proportionate Cover Plan — the Equitas Re proportionate cover plan at RRC 
4, §3.5 and ibid., Sch. 3. Cf. Retrocession Plan 

provisional liquidator — an Insolvency Act 1986, s.135 provisional liquidator 
PRS 1 — proportional reinsurance syndicate management agreement 
PS — policy statement, or similar regulatory emission 

PSAC — see LPC 

PS 04/4 — The FSA’s approach to implementing the Freedom of Information Act 
2000 — Feedback to DP23 and our final publication scheme (FSA, February 
2004) 

PS 04/9 — Reporting requirements for mortgage, insurance and investment 
firms, and audit requirements for insurance intermediaries — Feedback on 
CP 197 and made text (FSA, March 2004) 

PS 04/12 — Implementation of the Insurance Mediation Directive for long-term 
insurance business — Feedback on CP201 and ‘near-final’ rules (FSA, April 
2004) 

PS 04/13 — Bundled brokerage and soft commission arrangements — Feedback 
on CPI 76 (FSA, May 2004) ^ 

PS 04/16 — Integrated Prudential sourcebook for insurers (FSA, June 2004). 

Cf IPRU(INS) 

PS 04/25 — Amendments to switch on the Integrated Prudential sourcebook as 
it applies to insurers — Feedback to CP04/13 (FSA, November 2004) 

PS 04/28 — Lloyd’s: Integrated prudential requirements and changes to 
actuarial and auditing requirements Including feedback on CP04/7, CP04/13 
(part) and CP04/15 (part) and ‘made text’ (FSA, December 2004) 

PS 16 — Response Paper on Consultation Paper 16 — The Future Regulation of 
Lloyd’s (FSA, June 1999). See CP 16 

PS 16 return — The Lloyd’s Return — Proposals following on from 



Consultation Paper 16 (The future regulation of Lloyd’s) (FSA, December 
1999). See CP 16 

PS 48,66 — The Lloyd’s sourcebook: Feedback on CP48 and CP66 (FSA, 
March 2001). See CP 48, CP 66 

PS 177 — Lloyd’s policyholders: Review of compensation arrangements 
including feedback on CP177 and made text (FSA, October 2003). See CP 177 
PS 178 — Annex 4 of CP 04/7. See CP 178 

PS 181 — Implementation of the Solvency I Directives into the Interim 
Prudential sourcebooks for Insurers and Friendly Societies — Feedback on 
CP181 and made text (FSA, September 2003). See CP 181 
PSLI — personal stop loss insurance 
PTD — a Lloyd’s premiums trust deed 

PTD 1999 — PTD (general) 1999 and or PTD (short-term life) 1999, as 
appropriate 

PTD 2002 — PTD (general) 2002 and or PTD (short-term) life 2002, as 
appropriate 

PTD (general) — a form of PTD for general (rather than short-term life) 
business 

PTD (general) 1999 — Lloyd’s premiums trust deed (general business) (PTD G 
99) 

PTD (general) 2002 — Lloyd’s premiums trust deed (general business) (PTD G 
2002) (Lloyd’s, 2002, attached to Mkt. Bn. Y2734 (February 21, 2002; 
'Premiums trust deed/Lloyd’s American Instrument [etc.]’) 

PTD-personal reserve — a PTD’s provisions applicable to the PRF 
PTD-premium — a PTD’s provisions applicable to premium and other relevant 
income 

PTD (short-term life) 1999 — Lloyd’s Premiums Trust Deed (long-term 
business) PTD L 99 

PTD (short-term life) 2002 — Lloyd’s Premiums Trust Deed (long-term 
business) PTD L 2002 attached to Mkt. Bn. Y2734 (February 21, 2002; 
'Premiums trust deed/Lloyd’s American Instrument [etc.]’) 

PTF — funds held under the terms of a PTD 
PTF 1999 — funds held under a PTD 1999 
PTF 2002 — funds held under a PTD 2002 

PTF-personal reserve — that part of a PTF containing a Member’s PRF 
PTF-premium — that part of a PTF containing the individual SYA 
participant’s premium income 
PU — personal use; cf. CU 

PU fund — a claims payment securitisation fund regulatorily required to be 



maintained in relation to, and comprising assets derived from and or attributable 
specifically and solely to, the relevant insurance business of one particular 
Member and or SYA participant in order to discharge his Lloyd’s Act 1982, 
s.8(l) liabilities. Cf. CU fund. And see PU 

pure-SYA — the assets and liabilities accruing to the participants on a particular 
SYA other than from inward-RTCed transactions. Usually at Lloyd’s, ‘pure 
year’ 


R 

R&R — the exercise at Lloyd’s known as ‘Reconstruction & Renewal’, 
including (for example): (1) the vairous settlements consummated principally in 
RRC 1; (2) the EquitasRe-reinsurance and EquitasRe-RTC consummated 
principally in RRC 4; (3) the retrocession by Equitas Re to Equitas Ltd. 
consummated principally in RRC 5. See terms beginning ‘R&R’, ‘RRC’ and 
RRD’ 

R&R 1 — Reconstruction & Renewal (Lloyd’s, May 1995) 

R&R 2 — Reconstruction & Renewal: Progress Report (Lloyd’s, October 1995) 
R&R 3 — Reconstruction & Renewal: papers on alternatives (Lloyd’s, January 
1996) 

R&R 4 — Reconstruction & Renewal: Allocating the Settlement (Lloyd’s, 
February 1996) 

R&R 5 — Reconstruction & Renewal: Indicative Finality Statement (Lloyd’s, 
March 1996). See R&R 6 and R&R 8 

R&R 6 — Reconstruction & Renewal: Guide to your Indicative Finality 
Statement (Lloyd’s, March 1996). See R&R 8 

R&R 7 — Reconstruction & Renewal: Towards the Settlement (Lloyd’s, May 
1996) 

R&R 8 — Reconstruction & Renewal: Indicative Finality Statement (Lloyd’s, 
June 1996). See R&R 11 and R&R 12 

R&R 9 — Reconstruction & Renewal: Guide to your Indicative Finality 
Statement (Lloyd’s, June 1996) 

R&R 10 — Reconstruction & Renewal: Settlement Information (Lloyd’s, June 
1996) 

R&R 11 — Reconstruction & Renewal: Finality Statement (Lloyd’s, July 1996) 
R&R 12 — Reconstruction & Renewal: Finality Statement and Form of 
Acceptance Guidance Notes (Lloyd’s, July 1996) 

R&R 13 — Reconstruction & Renewal: Settlement Offer (Lloyd’s, July 1996); 
also SOD 



R&R 14 — Reconstruction & Renewal: Guidance Notes: Finality Statement and 
supporting data (Lloyd’s, August 1996) 

RA — report and accounts 

RDRs — see Inward Reinsurance Documentation Requirements 1 
Reader’s Guide — Reader’s Guide (FSA, October 17, 2002) 
receivership — receivership under Insolvency Act 1986, Part III 

Reconstruction & Renewal — see R&R 

Reconstruction and Renewal Completion Agreement — see RRC 14 
recourse — direct and or indirect recourse as appropriate 

Recruitment Blind Spot — financial results and managerial performance that 
the recruit is unable to see 

refusenik — colloquially, a Member who declined, or whom self-regulators at 
Lloyd’s deemed declined, to enter into RRC 1 

Reg. Bn. — Regulatory Bulletin; at Lloyd’s, a communication of that type 
promulgated by self-regulators-at-Lloyd’s; cf. Mkt. Bn. 

Reg. Plan 1996 — Lloyd’s Regulatory Plan 1996 (Lloyd’s, January 17, 1996) 
Reg, Plan 1997 — Lloyd’s Regulatory Report for 1996 and Regulatory Plan 
1997 (Lloyd’s, February 1997) 

Reg. Plan 1998 — Lloyd’s Regulatory Plan for 1998 and Regulatory Report for 

1997 (Lloyd’s, January 1998) 

Reg. Plan 1999 — Lloyd’s Regulatory Plan for 1999 and Regulatory Report for 

1998 (Lloyd’s, January 1999) 

Reg. Plan 2000 — Raising Standards — Lloyd’s Regulatory Plan 2000 (Lloyd’s, 
2000) 

Reg. Review 1997 — Report of Lloyd’s Regulatory Review Group (Lloyd’s, 
May 1997) 

Regulated Activities Order — Financial Services and Markets Act 2000 
(Regulated Activities) Order 2001 (SI 2001/544) 

Regulation — (1) a regulation made under Lloyd’s Act 1982, s.6(6)(a)(i); (2) a 
regulation made by relevant EU organs 

Regulatory Bulletin — see Reg. Bn. 

reinsurance — includes retrocession where appropriate 

Reinsurance and Run-Off Agreement — see RRC 4 
Reinsurance Contract — see RRC 4 

Reinsurance Directive — Council Directive 64/225/EEC (February 25, 1964) 
on the abolition of restrictions on freedom of establishment and freedom to 
provide services in respect of reinsurance and retrocession 
Reorganisation Directive — European Parliament and Council Directive 
2001/17/EC (March 19, 2001) on the reorganisation and winding-up of insurance 



undertakings. See Lloyd’s Enterprise Reorganisation Regulations 2005, 
Reorganisation Regulations 2003, Reorganisation Regulations 2004 
Reorganisation Regulations — see Enterprise Reorganisation Regulations 
2005, Reorganisation Regulations 2003, Reorganisation Regulations 2004 
Reorganisation Regulations 2003 — Insurers (Reorganisation and Winding 
Up) Regulations 2003 (SI 2003/1102). And see Enterprise Reorganisation 
Regulations 2005, Reorganisation Regulations 2004 

Reorganisation Regulations 2004 — Insurers (Reorganisation and Winding 
Up) Regulations 2004 (SI 2004/353) as amended by Insurers (Reorganisation 
and Winding Up) (Amendment) Regulations 2004 (SI 2004/546). And see 

Enterprise Reorganisation Regulations 2005, Reorganisation Regulations 
2003 

Report on Regulation 1999 — Lloyd’s Regulatory Board report on regulation in 
1999 in Corporation RAfye December 31, 1999, p.37 

retention — (1) the assured’s uninsured personal liability; (2) the insurer’s 
unceded personal liability. Sometimes called “deductible” or “excess” 

Retrocession Agreement — see RRC 5 
Retrocession Contract — see RRC 5 

Retrocession Plan — the Equitas Ltd. scheme at RRC 5, §2.4 and ibid., Sch. 

3. Cf. Proportionate Cover Plan 

RICO — Racketeer Influenced and Corrupt Organizations chapter of the 
Organized Crime Control Act (Pub. L. No. No. 91-452; 84 Stat. 941; 18 USC 
§§1961-1968) 

Rights Guide 1996 — Guide to the Rights of Individual Lloyd’s Members 
(Lloyd’s, May 1996) 

Risk-Based Capital 1995 — Risk-based capital for Lloyd’s — a consultative 
document (Lloyd’s, August 1995) 

Risk-Based Capital 1996 — Risk-based capital — The Risk Assessment 
Approach — consultative document (Lloyd’s, July 1996) 

Risk-Based Capital 1997 — Guide to the Risk Assessment Framework (Lloyd’s, 
July 1997) 

Risk Coding 1997 — Risk Coding Guidance Notes for the 1997 underwriting 
year of account (LPSO, February 1997), comprising five Appendices. Appendix 
1: risk codes by risk category; Appendix 2: risk codes by type of risk Appendix 
3: risk codes alphabetically; Appendix 4: designation of risk codes to solvency 
reserve classes; Appendix 5: OECD risk categories 

Risk Registration Scheme 2000 — Lloyd’s Risk Registration Scheme (attached 
to Mkt. Bn. Y2119, August 26, 1999 (“Risk registration — operation of 
scheme”) 



RITC — see RTC 

Room, the — one or more of the Market’s trading floors in the 1986 Building, 
One Lime Street, London EC3 

RRC — a formal contract, deed or other legal instrument arising from R&R. Cf. 
RRD 

RRC 0 — the August 9, 1996 “Underwriting Agents’ Contribution Agreement” 
between: (1) the Corporation; (2) the “HC Agents” as defined; (2) the “PC 
Agents” as defined; (3) the “EO Agents” as defined; (4) Equitas Re 
RRC 1 — the R&R “Settlement Agreement” at SOD, App. 1 between: (1) the 
Corporation; (2) Equitas Re; (3) “Accepting Names” as defined; (4) “E&O 
Insurers” as defined; (5) “Underwriting Agents” as defined; (6) “Auditors” as 
defined; (7) “Brokers” as defined; (8) “PSL Underwriters” as defined; (9) AUA 
9; (10) Citibank NA; (11) Royal Trust Corporation of Canada; (12) “Trustee” as 
defined 

RRC 2 — the “Supervisory Management Agreement” between: (1) Equitas Re; 

(2) the particular managing agency; (3) the Corporation. Entered into at various 
dates in December 1995 

RRC 3 — the “Action Group Settlement Agreement” between: (1) the 
Corporation; (2) the particular Members’ action group and each of its members; 

(3) “E&O Insurers” as defined; (4) “Underwriting Agents” as defined; (5) 
“Auditors” as defined; (6) “Trustee” as defined 

RRC 4 — the September 3, 1996 “Reinsurance and Run-Off Agreement” 
between: (1) Equitas Re; (2) AUA 9; (3) “Names” as defined; (4) “Closed Year 
Names” as defined; (5) the Corporation; (6) Equitas Ltd.; (7) AUA 10; (8) 
Equitas Policyholders Trustee. Sometimes called “RROC” or “the Reinsurance 
Contract”. Amended and corrected by Reinsurance and Run-Off Contract 
Amendment Agreement, December 17, 1997 

RRC 5 — the September 3, 1996 “Retrocession Agreement” at RRC 4, App. 2 
between: (1) Equitas Re; (2) Equitas Ltd. 

RRC 6 — the August 1996 run-off administration services agreement for prime 
contractors between: (1) Equitas Ltd.; (2) the particular “Contractor” 

RRC 7 — the September 2, 1996 declaration of trust at RRC 4, App. 1 by, and 

the trust deed governing, Equitas Policyholders Trustee 

RRC 8 — the May 2, 1996 “Information and Administration Agreement” 

between: (1) Equitas Re; (2) the particular “Managing Agent”; (3) the 

Corporation 

RRC 9 — the September 3, 1996 “Completion Accounts and Co-operation 
Agreement” between: (1) Equitas Re; (2) Equitas Ltd.; (3) “Managing Agents” 
as defined 



RRC 10 — the August 15, 1996 “Brokers’ Agreement” between: (1) the 
Corporation; (2) Equitas Re; (3) “the Brokers” as defined 
RRC 12 — the 1996 “supplemental agreement” concerning the members’ 
agency’s entitlement to and R&R use of “Accelerated Profit Commission” (as 
defined) between: (1) “Names” as defined; (2) each particular “Members’ 
Agent” as defined 

RRC 13 — the “Run-off Administrative Services Agreement” between (1) 
Equitas Ltd.; (2) the particular “Contractor”; (3) the particular “Run-off 
Company” 

RRC 14 — the September 1996 “Reconstruction and Renewal Completion 
Agreement” between: (1) the Corporation; (2) AUA 9; (3) Equitas Holdings; 
(4) Equitas Re; (5) Equitas Ltd.; (6) Additional Securities Ltd. 

RRC 16 — see EATD 

RRC 17 — the September 1996 trust deed between: (1) the Corporation; (2) 
the “Original Trustees” as defined; (3) Equitas Holdings; (4) Equitas Ltd. The 
trust deed governing the EquitasRe-reinsurance Trustees 
RRC 18 — the September 3, 1996 Collateral Agreement between: (1) Equitas 
Ltd.; (2) NYID 

RRC 19 — the October 1996 Agreement amending a collateral agreement dated 
3 September 1996 (RRC 18) between: (1) Equitas Ltd.; (2) NYID 
RRC 20 — the September 4, 1996 Assignment Agreement between: (1) Equitas 
Ltd.; (2) Citibank NA 

RRC 21 — the September 4, 1996 Assignment Agreement — Financial 
Reinsurances between: (1) AUA 9; (2) the “Relevant Names” as defined; (3) the 
Corporation and AUA 10 as “Managing Agent’s Trustees” as defined; (4) 

Equitas Re 

RRC 22 — September 3, 1996 Agreement between: (1) Equitas Ltd.; (2) 

NYID; also Equitas Re’s September 3, 1996 US$400m Undertaking 

RRC 23 — September 4, 1996 Custody Agreement relating to Charged 

Accounts between: (1) Bankers Trust Company; (2) Equitas Ltd.; (3) NYID 

RRC 24 — October 1996 Custody Agreement relating to Charged Accounts 

between: (1) Bankers Trust Company; (2) Equitas Ltd.; (3) NYID 

RRC 25 — September 3, 1996 Memorandum of Waiver between: (1) Equitas 

Ltd.; (2) NYID 

RRC 26 — the December 18, 1997 “Lioncover Reinsurance Contract” between: 
(1) Equitas Re; (2) Equitas Ltd.; (3) Lioncover; (4) AUA 9; (5) Syndicate 
9001 Names; (6) PCW Names; (7) the Corporation; (8) SUM 
RRD — a document other than a formal agreement, deed or other legal 
instrument arising from or directly related to R&R. Cf. RRC 



RRD 1 — Equitas Holdings (Jeremy Heap) to NYID (V. Laurenzano), August 

29, 1996 

RRD 2 — the Corporation (David Westby) to NYID (Vincent Laurenzano), 
August 30, 1996; 2 pages; “You have asked us to provide you ...”) 

RRD 3 — the Corporation (David Westby) to NYID (Vincent Laurenzano), 
August 30, 1996; 1 page; “To the best of our knowledge and belief ...”) 

RRD 4 — DTI (Martin Brebner) to NYID (V. L. Laurenzano), August 30, 1996 
RRD 5 — Citibank NA (N.A. Jones) to NYID (Vincent Laurenzano), August 

30, 1996 

RRD 6 — Equitas Re (J. V. Barker) to NYID (V. L. Laurenzano), August 30, 
1996 

RRD 7 — NYID Superintendant of Insurance (Edward J. Muhl) to Chairman 
of Lloyd’s and Citibank NA (Peter von Kaufman), September 3, 1996; 12 pages 
RRD 8 — LeBoeuf, Lamb, Greene & MacRae (Jeffrey Mace) to NYID (Vincent 
Laurenzano), September 3, 1996 

RRD 9 — NYID Superintendant of Insurance (Edward J. Muhl) to Chairman 
of Lloyd’s and Citibank NA (Peter von Kaufman), September 3, 1996; 1 page 
(“Further to my letter of September 3, 1996 ...”) 

RRD 10 — DTI (R. H. Hobbs) to Equitas Re (M. J. Crall), September 3, 1996 
RRD 11 — DTI (Jonathan Spencer) to NYID (V. L. Laurenzano), September 3, 
1996 

RRD 12 — Equitas Holdings (J. V. Barker) to NYID (V. L. Laurenzano), 
September 3, 1996 

RRD 22 — the Corporation (David Westby) to NYID (V. L. Laurenzano), 
August 30, 1996; 1 page (“The Corporation of Lloyd’s ... hereby agrees to 
provide ...”) 

RROC — see RRC 4 

RSC — Rules of the Supreme Court (England), replaced on April 26, 1999 by 

CPR 

RSG — the Corporation’s Regulatory Services Group 

RTC — (1) (n.) oreinsurance-to-close Often at Lloyd’s, ‘RITC’, ‘R/ITC’; (2) 
(vb.) to reinsure-to-close; hyphens editorially added for clarity. See 

intermediate, originalis, outward 

RTFR — Lloyd’s: a route forward — Report of the Task Force January 1992 
(Lloyd’s, January 1992) 

Rulebook-at-Llovd’s — the Lloyd’s enterprise’s own express written self- 
regulatory regime, promulgated by or on behalf of or with the authority of the 
Council, including (as appropriate) such instruments as (for example) Lloyd’s 
Act 1982, s.6 byelaws (including, for example, standard-form agency 



agreements scheduled thereto); Lloyd’s Act 1982, s.6 regulations; ibid., s.6 
directions; codes of practice; relevant trust deeds (including those merely 
approved (cf. prescribed or promulgated) by external insurance regulators), and 
substantive provisions in Mkt. Bns. and Reg. Bns. Includes where appropriate 
Lloyd’s Acts 1871-1982. Does not include (for example): (1) general law; (2) 
regulatory measures promulgated by external regulators including FSA 
Rulebook and FSA Lloyd’s Rulebook (LLD); (3) extra-legal guidance of 
external insurance regulators; (4) uniquely customised provisions (if any) in a 
particular insurance contract made at Lloyd’s; (5) custom peculiar to the Lloyd’s 
enterprise; (6) practice peculiar to the Lloyd’s enterprise. See Back-Office 
Authority 

Run-Off Companies CD — Consultative document on run-off companies and 
related arrangements (Lloyd’s, August 1994) 

Run-off Administrative Services Agreement — see RRC 13 

run-off company — a company managing the run-off of an insurance 

enterprise; cf. an insurance enterprise in run-off 

S 

S&M — Report to the Committee known as the Lloyd’s Settlement Validation 
Steering Group (Slaughter & May, April 2, 1996) 

SAO — Statement of Actuarial Opinion 

SCA 1 — agency agreement between a corporate Member and a managing 
agency (often at Lloyd’s “the managing agent’s agreement (corporate)”) at 
Byelaw 8 of 1988, Schedule 4. Cf. SUA 1 

scheme of arrangement — a Companies Act 1985, s.425 scheme of 
arrangement 

scratch — (1) n. the active underwriter’s initials on a slip or other active 
underwriting document; (2) v.t. to apply a scratch 
SEC — Securities and Exchange Commission 

Second Brokers Directive — Directive 2002/92/EC (December 9, 2002) of the 
European Parliament and of the Council on insurance mediation. And see First 
Brokers Directive 

Second Insurance Antitrust Regulation — Commission Regulation 
3932/92/EEC (December 21, 1992) on the application of Article 81(3) of the 
EEC Treaty to certain categories of agreements, decisions and concerted 
practices in the insurance sector. See First Insurance Antitrust Regulation 
Second Life Directive — Council Directive 90/619/EEC (November 8, 1990) 
on the coordination of laws, regulations and administrative provisions relating to 



direct life assurance, laying down provisions to facilitate the effective exercise of 
freedom to provide services and amending Directive 79/267/EEC 
Second Non-Life Directive — Council Directive 88/357/EEC (June 22, 1988) 
on the coordination of laws, regulations and administrative provisions relating to 
direct insurance other than life assurance and laying down provisions to facilitate 
the effective exercise of freedom to provide services and amending Directive 
73/239/EEC 

Security at Lloyd’s 2000 — Security at Lloyd’s 2000 (Lloyd’s, May 2000) 
Security at Lloyd’s 2001 — Security at Lloyd’s 2001 (Lloyd’s, 2001; the pdf of 
that name at www.lloyds.com, June 23, 2002). See Security at Lloyd’s 2001 
(short); Chain of Security 2002 

Security at Lloyd’s 2001 (short) — Security at Lloyd’s 2001 booklet (Lloyd’s, 
2001). See Security at Lloyd’s 2001; Chain of Security 2002 
Security TD (natural) — natural Members: Lloyd’s Security and Trust Deed 
STD G 92 (general business) 

Security Underlying Policies 1994 — Security underlying policies issued at 
Lloyd’s as at 31 December 1994 (Lloyd’s, June 1995) 

self-regulators-at-Llovd’s — as appropriate, all, some or any of the members 
individually or collectively of all, some or any of the Committee, the Council, 
the Old Committee, Lloyd’s Market Board, Lloyd’s Regulatory Board, Lloyd’s 
Lranchise Board, the Chairs, and the (proper or improper) agents, delegates and 
servants of any of the foregoing including (for example) relevant Corporation 
employees. Cf. external insurance, financial-protection, and other regulators such 
as FSA, GISC, NYID or regulatory fora such as NAIC 
Settlement Agreement — see RRC 1 
SFO — Serious Fraud Office 

Sheldon WP — Working party on Names’voting rights and related matters, final 
report (Lloyd’s, June 1994) 

SI — Statutory Instrument 

SIA 1 — standard inter-agencies agreement between a members’ agency and a 
managing agency at Byelaw 8 of 1988, Schedule 2 (often called by “Lloyd’s” 
“the agents’ agreement”). See SC A 1, SMA 1, SMA 2, SSA 1, SUA1 
SIB — see FSA 

situs — location, usually in the context of a particular risk or a particular assured 
(US) 

SL — surplus lines 

slip — includes (where appropriate) endorsements 
SLP — Scottish Limited Partnership 

SMA 1 — standard agency agreement between a Member and his members’ 





agency (and between a Member and a members’ agency which happens also to 
be the managing agency of one or more of his chosen SYAs) at Byelaw 1 of 
1985, Sch. 1. See SCA 1, SIA 1, SMA 2, SSA 1, SUA 1 

SMA 2 — standard agency agreement between a Member and his members’ 
agency (often called by self-regulators-at-Lloyd’s “the members’ agent’s 
agreement”) at Byelaw 8 of 1988, Sch. 1. See SCA 1, SIA 1, SMA 1, SSA 1, 

SUA 1 

Society of Lloyd’s — a bogus phrase having various meanings and used for 
various purposes by self-regulators-at-Lloyd’s, external insurance regulators, etc. 

See Corporation, Corporation of Lloyd’s, Lloyd’s 

SOD — Settlement Offer Document (Lloyd’s, July 30 1996) formally offering 
RRC 1 and formally describing RRCs 4, 5, 7, 17, etc.; also R&R 13 
solitary corporate Member — a corporate Member not part of an ILV 
solus — an individual Member or (depending on context) SYA participant 
personally and directly — cf. (for example) merely notionally or as a conduit to 
MO and or BO Member-level or SYA-participant-level PU or CU claims 
payment securitisation funds. Cf. conduit effect 

Special Reserve TD — Special Reserve Trust Deed. And see New Special 
Reserve TF 

Special Reserve TF — the trust fund held under the Special Reserve TD 
SPIL — a SYA stamp’s PIL, viz., the aggregated PILs of a particular SYA’s 
individual participants. Often called “capacity” 

spoastic — a (presently, necessarily corporate) Member who is the sole 
participant on a SYA 

spoastic RTC — the type of RTC described in Byelaw 18 of 1994, Sch. 1, §1, 
definition of “reinsurance to close”, §(f) 

SR — syndicate return 

SRFM — the Corporation’s Special Reserve Fund Manual (Lloyd’s, one 
volume, looseleaf) 

SRM — Solvency and Reporting Manual (Lloyd’s, looseleaf, various dates) 
SRTD — Special Reserve Trust Deed 

SSA 1 — standard sub-agency agreement between a members’ agency and a 
managing agency at Byelaw 1 of 1985, Sch. 2 

stamp — see SYA stamp 

State Agreement — the July 11, 1996 agreement between: (1) the Corporation; 
(2) the participating State Securities Regulators. Apparently there are small but 
material substantive differences between the State Agreements in the case of 
certain US states. Cf. NASAA Agreement 

statutory administration — administration under Insolvency Act 1986, Part II 



stop loss — see PSLI 

Strengthening Chain — Strengthening Lloyd’s Chain of Security — A Review 
(Lloyd’s, April 1997) 

SUA 1 — standard agency agreement between a natural Member and a 
managing agency (often called by “Lloyd’s” “the managing agent’s agreement 
(general)”) at Byelaw 8 of 1988, Sch. 3. See SCA 1, SIA 1, SMA 1, SMA 2, 

SSA 1 

substitute — a type of Corporation affiliate like annual subscriber, associate 
and Member 

SUM — Syndicate Underwriting Management Limited. Incorporated in England 
and Wales, June 18, 1985, number 1923481; a wholly owned subsidiary of the 

Corporation 

SUP — the FSA’s ‘module’ ‘Supervision’ 

Supervisory Management Agreement — see RRC 2 

Supple — B. Supple, The Royal Exchange Assurance — A History of British 
Insurance 1720-1970 (Cambruidge University Press, 1970) 

Swiss Agreement Decision — Council Decision 91/370/EEC (June 20, 1991) 
on the conclusion of the Agreement between the European Economic 
Community and the Swiss Confederation concerning direct insurance other than 
life assurance 

SYA — syndicate year of account: a syndicate-specific, UY-specific device for 
PIL deployment, accounting and collectivisation: the self-regulatorily 
compulsory non-executive receptacle, attributable to a particular syndicate in a 
particular UY, for the deployment, by one or more Members, of PIL. Where 
more than one Member deploys PIL on the same SYA, the receptacle enables 
their common managing agency to collectivise those PILs into the SPIL, 
conduct those Members’ insurance businesses as if (to some extent) one single 
business so far as concerns the outside world, and maintain (to some extent) one 
set of accounts for the entire stamp. A specific SYA is cited by the Author by 
syndicate number followed by UY, followed if appropriate by the SYA’s relevant 
trading year. Thus “134-1988-IV” designates the fourth YOR (viz., calendar year 
1991) of syndicate 134’s 1988 YA. See SYA participant, SYA stamp 
SYA-level collectivisation rule — the rule that the managing agency of 
participants on a particular SYA collectivises their relevant affairs and must treat 
all such SYA participants alike. See syndicate-level aggregation 
SYA-level impenetrability rule — the rule that an assured-at-Lloyd’s cannot 
communicate on any matter directly with any subscribing SYA participant 
SYA-level uniform front rule — the rule that in relation to third parties, 
especially including Lloyd’s brokers, the managing agency of participants on a 



particular SYA makes no distinction between those participants for trading or 
any other purpose 

SYA-level united front rule — see SYA-level uniform front rule 
SYA participant — a Member who deploys PIL on: (1) one particular SYA; (2) 
one or more particular SYAs; (3) SYAs in general. Includes where appropriate 
the trustees of a SYA participant’s relevant premium sequestration trust funds 
(see for example PTD-premium). Inherent in SYA participation are the conduct 
of the SYA participant’s insurance business by a managing agency, and various 
SYA-participant-level and SYA-level rules and principles, q.v. See conduit 
effect; EquitasRe-reinsured SYA participant; EquitasRe-RTCed SYA 
participant; solus 

SYA-participant-level own-business ignorance principle — the fact that every 
SYA participant is wholly or largely ignorant about the day-to-day conduct of, 
and the particular insurance and othr transactions comprising, his own insurance 
business as conducted by the SYA stamp’s managing agency 
SYA-participant-level own-business passivity rule — the rule that every SYA 
participant must take no active part in the managing agency’s conduct of his 
own insurance business 

SYA-participant-level separate contracts principle — the principle that every 
SYA participant has his own personal, individual, separate contract with each 
assured-at-Lloyd’s and with each other person with whom the managing agency 
contracts on his behalf 

SYA-participant-level several liability rule — the rule that every SYA 

participant’s SYA-level (cf. Member-level) liabilities are several, not joint or 

joint-and-several. Cf. Member-level several liability principle 

SYA stamp — a mono-stamp or a poly-stamp. Cf. SYA participant. See 

capacity 

syndicate — (1) an entrepreneurial idea in the mind of a managing agency; (2) 
the notional and conceptual basis on which SYAs of a particular syndicate are 
self-regulated; (3) conceptually, the stem from which a YA buds in an UY; (5) 
the totality of all relevant YAs, and or of all relevant stamps of all relevant YAs, 
of a particular syndicate. The term never properly describes a managing agency 
syndicate auditor — see recognised accountant 

syndicate-level aggregation — a managing agency’s practice (to administer 
relevant funds and quantify some set-off quanta) of aggregating the finances and 
or affairs of participants on more than one YA of one particular syndicate. See 
SYA-level collectivisation rule 
syndicate year of account — see SYA 



T 


TD — trust deed 
TF — trust fund 

Third Life Directive — Council Directive 92/96/EEC (November 10, 1992) on 
the coordination of laws, regulations and administrative provisions relating to 
direct life assurance and amending Directives 79/267/EEC and 90/619/EEC 
Third Non-Life Directive — Council Directive 92/49/EEC (June 18, 1992) on 
the coordination of laws, regulations and administrative provisions relating to 
direct insurance other than life assurance and amending Directives 73/239/EEC 
and 88/357/EEC 

tied PIL — PIL which self-regulatorily must be deployed on YAs of one 
particular syndicate or (depending on context) of particular syndicates. Cf. free 
PIL 

Training Requirements 1998 — Training and Development Requirements 
attached to Reg. Bn. 2/99, January 20, 1999 (“Training and development byelaw 
and Training and Developments Requirements 1998”) 

Treasury — the UK government finance ministry. Cf. Treasury Sel. Comm. 
Treasury CP insurer administration orders — Financial Services and 
Markets Act 2000 — Administration Orders for Insurers - A Consultation 
Document (Treasury, November 2001) 

Treasury CP capital adequacy — The new Capital Adequacy Directive, CAD 3 
— The transposition of the new Basel Accord into EU legislation — 
Consultation Document (Treasury, December 2003) 

Treasury CP insurance brokers — Regulating Insurance Mediation — 
Consultation Document (Treasury, October 2002) 

Treasury CP Lloyd’s enterprise annual accounts — Implementation of the EU 
Directive 2003/51/EC for Lloyd’s (Amending Directive 1991/674/EEC Insurance 
Undertaking — Annual and Consolidated Accounts) A consultation document 
(Treasury, August 2004) 

Treasury CP Reorganisation Directive — Implementation of the Insurers 
Reorganisation and Winding-Up Directive — Consultation Document (Treasury, 
November 2002). Cf. Treasury CP Reorganisation Directive Lloyd’s. See 
Reorganisation Directive, Reorganisation Regulations 2003, Reorganisation 
Regulations 2004 

Treasury CP Reorganisation Directive Lloyd’s — Implementation of the 
Insurers Reorganisation and Winding-Up Directive for Lloyd’s —A consultation 
document (Treasury, December 7, 2004). Cf. Treasury CP Reorganisation 
Directive. See Reorganisation Directive, Reorganisation Regulations 2003, 



Reorganisation Regulations 2004, Lloyd’s Enterprise Reorganisation 
Regulations 2005 

Treasury CP unlimited-liability insurers — Unlimited Insurance companies — 
A consultation document (Treasury, April 2004) 

Treasury Sel. Comm. — House of Commons Treasury and Civil Service 
Committee, a committee of members of the House of Commons. Cf. Treasury. 
See Treasury Sel. Comm. 1 

Treasury Sel. Comm. 1 — Financial Services Regulation: Self-Regulation at 
Lloyd’s of London, House of Commons, Session 1994-95, Treasury and Civil 
Service Committee, Fifth Report (HMSO, May 17, 1995), principally 
comprising Volume I: Report; Volume II: Minutes of Evidence and Appendices 
(187-11). And see Minutes of Evidence Previously Unreported (HMSO, June 21, 
1995; 549) 

Treasury Sel. Comm, la — Financial Services Regulation: Self-Regulation at 
Lloyd’s of London, Minutes of Evidence Previously Unreported, 26 January 
1995, 6 March 1995, 13 March 1995 and 26 April 1995, House of Commons, 
Session 1994-5, Treasury and Civil Service Committee, (HMSO, June 21, 1995) 
Treasury Sel. Comm, lb — The Government’s Response to the Fifth Report 
from the Committee in Session 1994-95, House of Commons, Session 1994-5, 
Treasury and Civil Service Committee, Fifth Special Report, July 19, 1995 
(HMSO 745) 

Type 1 Mistake — putative contractors reach agreement but fail — for whatever 
reason not limited to the offeror’s and or accepter’s same and or different 
mistake(s) of fact — to reach consensus. A valid contract is created at the 
moment they agree but is then instantly void. Cf. Type 2 Mistake 
Type 2 Mistake — evidence (such as an insurance policy) of an existing 
contract (in the case of a policy, an insurance contract) failing accurately to 
express the contract. The remedy is to amend (‘rectify’) the evidence so it 
accurately expresses the contract. They agree, the contract is valid, but is void if 
it is not susceptible to being recitified. Cf. Type 1 Mistake 

U 


UGF — utmost good faith 

UK GAAP — UK Generally Accepted Accounting Principles. Cf. IAS, US 
GAAP 

UM I. II. Ill — the Corporation’s Underwriting Agents Manual (three volumes 
(in this book, “I ”, “II” and “III”), looseleaf) 

umbrella broker — a non-Lloyd’s broker acting under a registered umbrella 



arrangement provided by a host Lloyd’s broker 

umbrellee — an intermediary under an umbrella arrangement 

unconsumed PIL — deployed PIL not actually consumed by actually or 

notionally received premium. Cf. consumed PIL 

underwriting Member — (1) an ‘underwriting member’ as defined at Lloyd’s 
Act 1982, s2(l); (2) a Member permitted to be a SYA participant 
uniform front rule — see SYA-level uniform front rule 
Unlimited-Liability Insurers CP — Unlimited Insurance companies — A 
consultation document (Treasury, April 2004) 

US — United States 

US Credit-for-Reinsurance Common-Use TD 1999 — see Lloyd’s US 
Credit-for-Reinsurance Common-Use TD 1999 

US Credit-for-Reinsurance Common-Use TF 1999 — see Lloyd’s US Credit- 
for-Reinsurance Common-Use TF 1999 

US Credit-for-Reinsurance Personal-Use TD 1999 — see Lloyd’s US Credit- 
for-Reinsurance Personal-Use TD 1999 

US Credit-for-Reinsurance Personal-Use TF 1999 — see US Credit-for- 
Reinsurance Personal-Use TF 1999 

US GAAP — US Generally Accepted Accounting Principles. Cf. IAS, UK 
GAAP 

US Surplus-Lines Common-Use TD 1999 — see Lloyd’s US Surplus-Lines 
Common-Use TD 1999 

US Surplus-Lines Common-Use TF 1999 — see Lloyd’s US Surplus-Lines 
Common-Use TF 1999 

US Surplus-Lines Personal-Use TD 1999 — see Lloyd’s US Surplus-Lines 
Personal-Use TD 1999 

US Surplus-Lines Personal-Use TF 1999 — see Lloyd’s US Surplus-Lines 
Personal-Use TF 1999 
USVI — US Virgin Islands 

UY — underwriting year; the insurance equivalent of a financial year; at 
Lloyd’s presently January 1 to December 31 

V 

Valuation of Liabilities Rules 2000 — Valuation of liabilities for Lloyd’s 
solvency purposes (Lloyd’s, 2000; at Mkt. Bn. Y2404, November 9, 2000 (“31 
December 2000 solvency test: eligible assets and valuation of liabilities rules”), 
Annex 2). See Conditions & Requirements: Solvency 2000 
Verification Form — verification form for natural Members 



w 


Walker CR — Report of an inquiry into Lloyd’s syndicate participations and the 
LMX spiral (Lloyd’s, June 1992) 

Weskett — John Weskett, A Complete Digest of the Theory, Laws and Practice 
of Insurance (London, 1781) 

Wilson notice — any public advertisement placed by a SYA participant or his 
personal representative (including his insolvency guardian) soliciting 
communication with an assured-at-Lloyd’s 

working Member — a working member of Lloyd’s as defined in Lloyd’s Act 
1982, s.2(l). Cf. external Member 

Wright & Fayle — C. Wright and C.E. Fayle, A History of Lloyd’s from the 
Founding of Lloyd’s Coffee House to the Present Day ('published for the 
Corporation of Lloyd’s by Macmillan and Company’; London 1928) 

X 


XChanging —. 

XChanging Claims — •« 
XChanging Ins-Sure — 


Y 

YA — year of account: not a time period; an accounting and collectivisation 
device emitted in a UY in relation to a syndicate. See SYA 
year of account — see YA 

YOR — a year of operation of a SYA, presently January 1 to December 31. 






NOTES 


LLOYD’S AND EQUITAS: SOME MYTHS DEMOLISHED 
AND SOME MISTAKES CORRECTED 

1 Rozanes v. Bowen (1928) Lloyd’s Law Reports 98, 101 (“[I]t cannot be too clearly understood by those 
who do not know anything about it that Lloyd’s does not insure; Lloyd’s as such never insures; the 
corporation never insures. . . Lloyd’s insures nobody and takes no liability”); Scott v. Tuff-Kote (Australia) 
Pty. Ltd. [1976] 2 Lloyd’s Law Reports 103, 108 (“When someone makes a claim that his business 
procedures are insured by Lloyd’s, the falsity of that claim does not affect any business of the corporation, 
but it does affect the business of the underwriters who constitute the underwriting members of the 
corporation”); Industrial Guarantee Corporation, Ltd. v. Lloyd’s (1924) 19 Lloyd’s Law Reports 78, 83. For 
rare U.S. judicial understanding, see Travelers Indemnity Co. v. Booker, 657 F. Supp. 280, 282 (DDC 1987: 
“Contrary to the popular conception, Lloyds is not a monolithic institution, nor does it operate in the same 
manner as a corporation in this country”); Cassidy v. Forum Insurance Co., 561 NE 2d 1167, 1168 (111. 
App. 1990: “The Lloyd’s corporation does not operate in the same manner as a United States corporation. 
Lloyd’s provides a physical site for its members to conduct the buying and selling of insurance risks. None 
of these risks falls upon the corporation but upon its individual members”). 

2 But see Industrial Guarantee Corporation v. Lloyd’s (1924) 19 Lloyd’s Law Reports 78, 83; Lloyd’s v. 
Clementston [1997] Lloyd’s Reinsurance Law Reports 175, 213-4 in the U.S., see for example, Me Aleer v. 
John Does 1-10 791 F. Supp. 923 (D.R.I. 1992) and 818 F. Supp. 486 (D.R.I. 1993). 

3 One Lime Street, March 1997, p. 4 (“Global image consolidated”). 

4 Haynsworth and Leslie v. Lloyd’s, 121 F.3d 956, 958 (“[S]trickly speaking, Lloyd’s of London is simply 
a trademark referring to a market for insurance”). 

5 For example, in Allen v. Lloyd’s (U.S. District Court, Eastern District of VA, Richmond Division; Civil 
Action No. 3:96CV522), the list of defendants included a non-existent “Lloyd’s of London, an 
unincorporated association.” In Ashenden v. Lloyd’s, 1996 WL 446786 (ND 111.; No. 96-C-0852; US Dist. 
Ct., August 5, 1996), the court held for purposes of 28 USC §1332 (U.S. Federal Court’s diversity 
jurisdiction) that the non-existent “Lloyd’s of London” was a citizen only of England and not Illinois: ibid., 
* 8 . 

6 As in Graham v. Lloyd’s of London, 296 S.C. 249, 253-4; 371 S.E. 2d 801; 1988 S.C. App. LEXIS 127 
(S.C. Ct. App. 1988). 

7 For example: 

“Defendant Underwriters at Lloyd’s, London (“Underwriters at Lloyds”) are sole traders engaged in 
the business of insurance at Lloyd’s, London, England, which works in the following fashion: 

(1) Underwriters at Lloyd’s have sold insurance to ABC through the medium of one or more 
syndicate years of account; 

(2) A syndicate year of account is an accounting and collectivization device enabling Underwiters at 

Lloyd’s individually, in a coordinated, collectivized fashion, to enter into their own individual 


separate contracts with each assured, to whom one or more policies (as appropriate) is in due 
course issued by Lloyd’s centrally; 

(3) The liability of each individual Underwriter at Lloyd’s on any particular insurance transaction is 
always determined by the formula P (D T), where P is the proportion of a particular risk that 
happens to have been taken by the syndicate year of account’s participants collectively; D is the 
amount of premium income limit deployed by that particular syndicate year of account’s 
participants collectively; D is the amount of premium income limit deployed by that particular 
syndicate year of account, and T is the total of all premium income limits deployed by all 
participants on that syndicate year of account. 

8 See Lloyd’s Bylaw 8 of 1988 as amended, Schedule 3 (standard managing agency agreement for natural 
members of Lloyd’s). 


LLOYD’S 101 

1 For a typical example chosen randomly from hundreds of similar cases, see State ex rel. Barclays Bank 
PLC v. Hamilton Cty. Court of Common Pleas, 660 N.E.2d 458, 459 (Ohio 1996). 

Lloyd’s is ... an insurance marketplace .... The Corporation of Lloyd’s (the Corporation) . . . regulates 
Lloyd’s insurance market. 

Through the Council of Lloyd’s (Council), the Corporation promulgates standard form agreements 
which govern the relationships among the entities involved with the market. The Council acts as 
trustee of a fund maintained to ensure payment of policyholder losses. 

Lloyd’s is not a marketplace. The Corporation does not primarily regulate anything. The Corporation 
does not promulgate rules through the Council. The Council does not act as a trustee of anything. 

2 The author recently examined every U.S. federal and state case since 1949 materially involving the 
Lloyd’s enterprise. Well over 95 percent of them contained material terminological or conceptual error. 

3 For judicial error, see, for example, Napier and Ettrick v. R. F. Kershaw Ltd., 1 W.L.R. 756, 759 (1999) 
(“The function of Lloyd’s is to manage and regulate the Lloyd’s insurance market”); Lloyd’s v. Leighs, 
C.L.C. 1398,1399 (1997) (“The society has . . . purported to procure . . .”); Ashmore v. Lloyd’s, (No. 1), 1 
W.L.R. 446, 449 (1992) (“Lloyd’s is a society authorized by its constitution to exercise supervisory, 
regulatory and disciplinary power over its members”); Ashmore v. Lloyd’s, (No. 2), 2 Lloyd’s Rep. 620, 632 
(1992) (“Lloyd’s is authorized by its constitution to exercise supervisory, regulatory and disciplinary 
powers over its members .... It is a most important function of the Corporation to regulate the Lloyd’s 
insurance market”); Shell v. R. W. Sturge Ltd., 850 F. Supp. 620, 626 (S.D. Ohio 1993) (“The Corporation 
of Lloyd’s was created by an Act of Parliament to regulate Lloyd’s insurance market”); Haynsworth and 
Leslie v. Lloyd’s, 121 F.3d 956, 958 (5th Cir. 1997) (“[T]he Corporation of Lloyd’s [is] the entity that 
governs that market”). All these dicta are erroneous. 

4 See Rozanes v. Bowen, 32 Lloyd’s Rep. 98, 101 (1928) (“[I]t cannot be too clearly understood by those 
who do not know anything about it that Lloyd’s does not insure; Lloyd’s as such never insures; the 
corporation never insures .... Lloyd’s insures nobody and takes no liability”). See also Industrial Guarantee 
Corp. v. Lloyd’s, 19 Lloyd’s Rep. 78, 83 (1924), commenting on a promotional pamphlet put out by Lloyd’s 
(“There is a statement that the premium income of Lloyd’s is now £30,000,000 a year. As a matter of fact, 
Lloyd’s have no premium income at all. They have not £30,000,000 or thirty pence of premium income”). 
See similarly Napier and Ettrick v. R. F. Kershaw Ltd., 1 W.L.R. 756, 759; Scott v. Tuff-Kote (Australia) Pty. 
Ltd., 2 Lloyd’s Rep. 103, 108 (1976) (“When someone makes a claim that his business procedures are 
insured by Lloyd’s, the falsity of that claim does not affect any business of the corporation, but it does affect 


the business of the underwriters who constitute the underwriting members of the corporation”). And see 
Cassidy v. Forum Ins. Co., 561 N.E.2d 1167, 1168 (III. App. 1990) (“The Lloyd’s corporation does not 
operate in the same manner as a United States corporation. Lloyd’s provides a physical site for its members 
to conduct the buying and selling of insurance risks. None of these risks falls upon the corporation but upon 
its individual members”). 

5 Lor English judicial error, see, for example, Ashmore 1 W.L.R. at 449 (1992) (“Lloyd’s is a society of 
individual underwriters incorporated by statute and authorized by its constitution to exercise supervisory, 
regulatory and disciplinary power over its members.” It is neither). 

6 See Lloyd’s Act 1911, § 4: 

The objects of the Society shall be: The carrying on by Members of the Society of the business of 
insurance of every description including guarantee business; The advancement and protection of the 
interests of Members of the Society in connection with the business carried on by them as Members 
of the Society and in respect of shipping and cargoes and freight and other insurable property or 
insurable interests or otherwise; The collection, publication and diffusion of intelligence and 
information; The doing of all things incidental or conducive to the fulfilment of the objects of the 
Society. 

Note the misconceived use of the word “Society” throughout Lloyd’s Act 1871-1982. 

7 See generally Lloyd’s Act 1982, ss.3-5. 

8 See generally Lloyd’s Act 1982, § 6. 

9 See, e.g., Hambro v. Burnand, 2 K.B. 10,18 (1904). 

10 A typical expression of which is s.7.3 of the managing agency agreement at Lloyd’s Byelaw 8 of 1988, 
Sch. 3 (and see various subsequent amendments): 

The Name acknowledges that he has delegated to the Agent sole management and control of the 
Underwriting and that the Agent is not bound to comply with any instructions or requests of the 
Name relating to the conduct of the Underwriting and undertakes that he will not in any way 
interfere with the exercise of such management or control. 

And see the (somewhat narrower) statutory requirement at Lloyds Act 1982, § 8(2): (“An underwriting 
member (not being himself an underwriting agent) shall underwrite contracts of insurance at Lloyd’s only 
through an underwriting agent”). 

11 See, e.g., Daly v. Lime Street Underwriting Agencies Ltd., L.T.L.R. (1987). 

12 Lloyd’s Act 1982, § 8(1): 

‘An underwriting member shall be a party to a contract of insurance underwritten at Lloyd’s only if it 
is underwritten with several liability, each underwriting member for his own part and not one for 
another, and if the liability of each underwriting member is accepted solely for his own account.’ 

In reality, only the risk, not the contract, is underwritten. The risk is not underwritten with several liability; 
the syndicate-year-of-account participant assumes several liability. Also, the provision is redundant: Several 
liability imports both “each for his own, not one for another” and “solely for his own account.” 


“EQUITAS UNDER ENGLISH LAW”: AN ENGLISH LAWYER 

REPLIES 

1 Lloyd’s Act 1982, s.6 provides, so far as presently relevant:- 

(1) The Council shall have the management and superintendance of the affairs of the Society and the 


power to regulate and direct the business of insurance at Lloyd’s and it may lawfully exercise all the 
powers of the Society, but all powers so exercised by the Council shall be exercised by it in 
accordance with and subject to the provisions of Lloyd’s Acts 1871 to 1982 and the byelaws made 
thereunder. (2) The Council may—(a) make such byelaws as from time to time seem requisite or 
expedient for the proper and better execution of Lloyd’s Acts 1871 to 1982 and for the furtherance of 
the objects of the Society, including such byelaws as it thinks fit for any or all of the purposes 
specified in schedule 2 to this Act; and (b) amend or revoke any byelaw made or deemed to have 
been made hereunder. 

On the FSA’s supervision of the Council of Lloyd’s, see for example Financial Services and Markets Act 
2000, Part XIX, and FSA Lloyd’s Sourcebook (“LLD”). 

2 Incorporated in England and Wales, number 3136300. A private company the financial liability of each 
member of which is limited to the face value of his share(s). Its one £100 ordinary share is owned by 
Equitas Holdings Ltd. 

3 Incorporated in England and Wales, number 3173352. All 780,000,001 £1 ordinary shares are owned by 
Equitas Re. 

4 Incorporated in England and Wales, number 1920623 under the name Securities and Investments Board; 
changed its name to FSA October 28, 1997; a private company the liability of whose members is limited to 
the amount of the guarantees they give to the company. See www.fsa.gov.uk. 

5 Viz., the corporation, called “Lloyd’s” simpliciter, created by Lloyd’s Act 1871, s.3. The appellations 
“Society of Lloyd’s” and “Corporation of Lloyd’s” are bogus. 

6 Astor Catalogue Number: see Astor’s Law of Lloyd’s, 2nd Ed. 

1 Summarily described, a syndicate year of account is an accounting and collectivisation device enabling its 
individual participants (if more than one) to enter in a coordinated, collectivised fashion into their own 
individual separate contracts with each assured-at-Lloyd’s through the mediation of their common, 
contractually enfunctioned managing agency. Participants on one particular YA of a particular syndicate are 
collectively referred to as the SYA “stamp”. The word “syndicate” is often used, always erroneously, to 
designate SYA participants and SYA stamps, leading to immense confusion among those unfamiliar with the 
course of insurance business at Lloyd’s, and to some misguided US federal jurisprudence concerning 
diversity jurisdiction over SYA participants. 

8 Astor’s Equitas Re Handbook catalogue number. Op. cit. catalogues more than twenty R&R instmments, 
of which the so-called Reinsurance and Run-Off Contract is only one. Curiously, relevant R&R instruments 
do not appear to have been catalogued by number elsewhere, and some, especially including RRC 4, appear 
to exist in more than one final version. 

9 Equitas Re and Equitas Ltd. are authorised and regulated by the FSA. US state regulation of Equitas Re 

and Equitas Ltd. is beyond the present article’s scope, but see for example then New York State Insurance 
Commissioner Edward Muhl’s address to New York Law School’s Center for International Law, 
Implications of the Reconstruction of Lloyd’s of London Symposium, November 6, 1996 

(http://www.nyls.edu/content.php?ID=713):- 

... I was handed a report and it was the [New York Insurance] department’s review of the adequacy of 
the Lloyd’s of London U.S. trust fund. Along with this report was an order that the insurance 
department counsel had put together. If I had signed that order, it would have de-accredited Lloyd’s of 
London as an accredited reinsurer and an accredited excess and surplus lines rendered in New York, 
basically for their failure to maintain adequate monies in trust. ... New York is basically a port of 
entry of Lloyd’s for the United States because we oversee all the U.S. trusts. We also control its status 
as an eligible writer in the United States market as well as in the excess and surplus lines. I asked my 
senior management if they realized what would happen if I signed the order. The general answer was 


very simply that Lloyd’s would be de-accredited. I responded by saying, “If I sign this order, the 
insurance world as we know it would change.” 

I then asked my staff how many New York license companies had the bulk of their reinsurance 
recoverables through Lloyd’s, and how many countrywide. The answer was that New York had fifty- 
one companies and countrywide we figured about 300 companies. So if I sign that order, Lloyd’s and 
its reconstruction effort at the time would have failed and we would have fifty-one insolvent New 
York insurance companies and, at a minimum, 300 insolvencies countrywide. ... We set out to find a 
solution to this monumental problem because we did not like the alternatives.... 

10 RRC 4 provides (so far as presently relevant):- 

3.1 [Equitas Re] shall ... reinsure and indemnify each and every Syndicate and each Closed Year 
Syndicate by payment in accordance with clause 3.4 and otherwise upon and subject to the terms and 
conditions of this Agreement. 3.2 The reinsurance and indemnity obligation of [Equitas Re] shall be 
to indemnify without limitation in time and amount, subject to and in accordance with the remainder 
of this clause 3, each Syndicate and each Closed Year Syndicate from and including the Effective 
Date, by way of reinsurance, in respect of all liabilities, losses, claims, returns, reinsurance 
premiums, costs and other liabilities including extra-contractual obligations or punitive or penal 
damages arising in relation to the Syndicate 1992 and Prior Business of that Syndicate or Closed 
Year Syndicate .... 

And see the parallel provision at the so-called Retrocession Contract (Astor Catalogue Number RRC 5), §2. 
Per RRC 4, Sch. 2, §1, “1992 and Prior Business” means “all liabilities under contracts of insurance 
underwritten at Lloyd’s (other than life business) and originally allocated to the 1992 year of account or any 
earlier year of account including, without limitation, any such liabilities reinsured to close into the 1993 or 
any later year of account but excluding any liabilities re-signed, or reallocated pursuant to a premium 
transfer, into the 1993 or any later year[.]” 

11 RRC 4 provides (so far as presently relevant) 

9.1 In consideration of the Names and Closed Year Names, acting through the Substitute Agent, 
entering into the reinsurance agreement contained in Part i of this Agreement, ERL shall be entitled 
to assume, and undertakes and agrees to assume, responsibility for, and the Names and Closed Year 
Names irrevocably appoint ERL to perform, the Run-off in accordance with the provisions of this 
Part II of this Agreement and subject to and in accordance with the provisions of the EATD, the 
ECTD and any Overseas Trust Deeds. 9.2 With effect from the time and date on which the last 
condition in clause 2.1 is satisfied, and subject to and in accordance with the provisions of the 
EATD, the ECTD and any Overseas Trust Deeds, ERL will assume exclusive and irrevocable 
responsibility for the Run-off of the Syndicate 1992 and Prior Business of each Syndicate and each 
Closed Year Syndicate. 

And see the parallel provision at the so-called Retrocession Contract (Astor Catalogue Number RRC 5), §8. 

12 Serious professional ethics issues arise, because some errors made in US federal and state litigation 
involving Equitas Re display an egregious lack of familiarity with elementary Lloyd’s-Equitas law and 
practice. 

13 The managing agency is in contractual and other legal relations not principally with any assured-at- 
Lloyd’s but principally with each of its principals, the individual participants on individual YAs of 
individual syndicates. On the nature of those relations, see for example Henderson v Merrett Syndicates Ltd. 
[1995] 2 AC 145 (HL; July 25, 1994) on appeal from ibid. [1994] 2 Lloyd’s Rep 468 (CA; December 13, 
1993) on appeal from ibid. [1994] 2 Lloyd’s Rep 193 (Saville J; October 12, 1993); Aiken v Stewart 
Wrightson Members Agency Ltd. [1995] 2 Lloyd’s Rep 618 (Potter J). 

14 See for example the standard agency agreement between a SYA participant and his members’ agency 
(and between a SYA participant and a members’ agency which happens also to be the managing agency of 


one or more of his chosen SYAs) at Byelaw 1 of 1985, Sch. 1; standard sub-agency agreement between a 
SYA participant’s members’ agency and the relevant managing agency at Byelaw 1 of 1985, Sch. 2; 
standard agency agreement between a natural SYA participant and a managing agency at Byelaw 8 of 1988, 
Sch. 3. On earlier forms of agency agreements, see for example Hambro v Burnand [1904] 2 KB 10, 17-18 
(Collins MR); ibid., 23 (Romer LJ); Henderson v Merrett Syndicates Ltd. [1994] 2 Lloyd’s Rep 193, 195 et 
seq. (Saville J). For a 1982 version of the non-standard agreement between a SYA participant and his 
members’ agency, see ibid., 202-207. For a 1978 version of the non-standard sub-agency agreement 
between that members’ agency and each relevant managing agency, see ibid., 208-210. 

15 See Lloyd’s Act 1982, s.3. 

16 See the now obsolete Lloyd’s Act 1871, s.ll (repealed by Lloyd’s Act 1982, s.l5(l)(a) and ibid., Sch. 
3). An incarnation of that committee was created by Lloyd’s Act 1982, s.5. 

17 McBride v Blackburn (Inspector of Taxes), Special Commissioners’ Decision, [2003] STC (SCD) 139; 
Society of Lloyd’s v Jaffray and others (CA) [2002] All ER (D) 399 (Jul), [2002] EWCA Civ 1101; Johnson 
and another v Society of Lloyd’s [2002] All ER (D) 315 (Jul); Society of Lloyd’s v Noel (CA), [2002] EWCA 
Civ 937, unreported, 20 June 2002; Logistic Resources Ltd. v Eastgate Group Ltd. [2002] EWHC 1229 
(Comm), unreported, 19 June 2002; Society of Lloyd’s v Jaffray and others (CA) [2001] EWCA Civ 1503, 
unreported, 8 October 2001; Society of Lloyd’s v Noel (CA) [2001] EWCA Civ 521, unreported, 30 March 
2001; Society of Lloyd’s v Waters [2001] BPIR 698; Society of Lloyd’s v Noel (CA), unreported, 31 March 
2000; Thornton Springer v NEM Insurance Co. Ltd. and others [2000] 2 All ER 489; Society of Lloyd’s v 
White and others, The Times, 14 April 2000, 144 SJ LB 190; Mander and others v Equitas Ltd. [2000] 
Lloyd’s Rep IR 520; Society of Lloyd’s v Jaffray unreported, 26 January 2000; Avon Insurance pic and 
others v Swire Fraser Ltd. [2000] Lloyd’s Rep IR 535; Amerada Hess and others v CW Rome and others 
144 SJ LB 126, The Times, 15 March 2000, 19 January 2000; Jones v Society of Lloyds; Standen v Society 
of Lloyd’s, The Times, 2 February 2000, 16 December 1999; Price and another v Society of Lloyd’s [2000] 
Lloyd’s Rep IR 453; Garrow v Society of Lloyd’s (CA), The Times, 28 October 1999, [2000] Lloyd’s Rep IR 
38; Re a debtor (No. 544/SD/98) (CA) [2000] 1 BCLC 103; Garrow v Society of Lloyd’s, The Times, 18 
June 1999; Re a debtor (No 544/SD/98) [2000] 1 BCLC 103; Society of Lloyd’s v Jaffray [1999] 1 All ER 
(Comm) 354; Society of Lloyd’s v Fraser and others (CA) [1999] Lloyd’s Rep IR 156; Baker v Black Sea 
and Baltic General Insurance Co Ltd (Equitas Reinsurance Ltd. intervening) [1998] 2 All ER 833, [1998] 
Lloyd’s Rep IR 327 (House of Lords); Society of Lloyd’s v Fraser, unreported, 4 March 1998; Society of 
Lloyd’s v Burningham, unreported, 4 March 1998; Trygg Hansa Insurance Co. Ltd. v Equitas Ltd. [1998] 2 
Lloyd’s Rep 439; Aneco Reinsurance Underwriting Ltd (In Liquidation) v Johnson & Higgins Ltd. [1998] 1 
Lloyd’s Rep 565; Society of Lloyds v Lyon et al., The Times, 11 August 1997 (CA); Manning v Society of 
Lloyd’s; Society of Lloyd’s v Colfox and others; Philips v Society of Lloyd’s [1998] Lloyd’s Rep IR 186; Re 
Yorke (deceased); Stone v Chataway [1997] 4 All ER 907; Society of Lloyd’s v Wilkinson (No.2) unreported, 
23 April 1997; Wynniatt-Hussey v J Bromley (Underwriting Agencies) Pic unreported, 16 April 1996; 
Wynniatt-Hussey v J Bromley (Underwriting Agencies) Pic [1996] LRLR 312. The appellation “Society of 
Lloyd’s” is erroneous in each case. There is no such entity. The correct name of the entity incorporated by 
Lloyd’s Act 1872, s.3 is Lloyd’s simpliciter ibid. 

18 Practice Note, Chancery Division, [2001] 3 All ER 765; Practice Note, Queen’s Bench (Commercial 
Court), [1998] 1 Lloyd’s Rep 126. 

19 Practice Direction, Chancery Division, [1998] 1 Lloyd’s Rep 223. 

20 April 4, 2003, 1pm GMT. 

21 See for example RRC 4, recitals (E) and (K); ibid., §3.1(b) etc.; ibid., Sch. 1, §1, definitions of “Name’s 
Premium” and “Syndicate Premium”. 


22 See for example Unisys Corporation v Insurance Company of North America, Docket No. L-1434-94-S, 
Uniroyal Inc. v American Re-Insurance Co., Docket No. L-8172-94, Deposition of Stewart Boyd QC, 
November 15, 1999 and November 16, 1999. 

23 Lloyd’s v Jaffray [2002] All ER (D) 399 (Jul), [2002] EWCA Civ 1101 (CA); Thornton Springer v NEM 
Insurance Co. Ltd. [2000] 2 All ER 489; Lloyd’s v Fraser [1999] Lloyd’s Rep IR 156 (CA); Lloyd’s v 
Wilkinson (No. 2) unreported, April 23, 1997. 

24 April 9, 2003, 12pm GMT. 

25 April 4, 2003, 1pm GMT. 

26 Lloyd’s v Fraser [1999] Lloyd’s Rep IR 156 (CA). 

27 See for example RRC 4, §4.1; and see the contemporaneous Equitas Policyholders Trustee trust deed 
(Astor Classification Number RRC 7). The RRC 4, §4 assignment does not include rights against Equitas 
Re for actionable performance of its ibid., §9 run-off agency functions 

28 See RRC 4, §9.4 (EquitasRe-reinsured SYA participant). There are similar provisions governing the 
SYA participant ordinarily at Lloyd’s: see for example SUA 1, §7.3. 

29 See Baker v Black Sea [1996] LRLR 353, 360-361:- 

It is a requirement of Lloyd’s that policies which last for more than one year are subject to annual re¬ 
signing. ... [I]t takes the form of an annual reinsurance .... The transaction probably only takes the 
form of reinsurance rather than assignment because English law does not permit the assignment of 
liabilities. 

30 [1998] 1 WLR 974; [1998] Lloyd’s Rep IR 327; [1998] 2 All ER 833. 

31 See Baker v Black Sea [1998] 1 WLR 974, 978-979:- 

I should mention an important development which has occurred since the case was before the Court 
of Appeal, in September 1996 the offer which had been made to members of Lloyd’s as part of the 
reconstitution scheme became unconditional. That meant that a company called Equitas Reinsurance 
Ltd (Equitas) took over the rights and liabilities of all members in respect of the 1992 year of 
account and prior years, for a premium in excess of £14bn. Equitas now has the responsibility, as 
equitable assignee, of pursuing claims by members against their reinsurers, including the syndicate’s 
claim in the present proceedings. ... Because of its market-wide interest in the outcome of the present 
proceedings Equitas petitioned the House for leave to intervene in May 1997, and your Lordships 
granted leave shortly thereafter, in their written case the interveners indicated that they would be 
content to adopt the submissions advanced by the syndicate in the syndicate’s written case. By 
agreement it was Mr Boyd QC, for the interveners, who opened the case on behalf of the syndicate 

And see for example Mander v Equitas Ltd. [2000] Lloyd’s Rep IR 520 (Morison J). 

32 A partial, misleading definition is at Syndicate Accounting Byelaw (No. 18 of 1996), Sch. 1, §1, 
definition of “reinsurance to close”, §(a). 

33 A partial, misleading definition is at Syndicate Accounting Byelaw (No. 18 of 1996), Sch. 1, §1, 
definition of “reinsurance to close”, §(d). 

34 See the confusion at Article, p.13: “The fundamental point... is that neither Lloyd’s reinsurance to close 
nor the Equitas transaction transfers to the reinsurer any of the reinsured insurer’s liability to the 
policyholders.” Conventional RTC does so transfer; EquitasRe-RTC does not. 

35 For example, outward RTC sold by Lioncover Ltd. is characterised by Corporation indemnification of 
Lioncover, ensuring the retention of the Lioncover-RTCed liabilities within the Lloyd’s enterprise. 

36 See for example relevant parts of Settlement Offer Document (Lloyd’s, July 1996). 


37 See (for example) the various releases set out in the Settlement Agreement (Astor Catalogue Number 
RRC 1) at Settlement Offer Document (Lloyd’s, July 1996), App. 1. 

38 As discussed elsewhere in the present article, conventional RTC is incapable of being reinsurance 
because (for example) the conventionally outward-RTCed SYA participant is incapable of ever suffering a 
relevant loss. 

39 Even the profoundly unsatisfactorily drafted FSA Lloyd’s Rulebook (the so-called FSA Lloyd’s 
Sourcebook (“LLD”)) now speaks (almost accurately) of “syndicate years” rather than “syndicates”: see for 
example FSA Handbook Glossary, definition of “syndicate year”. And see similarly the definition of 
“Syndicate” at RRC 4, Sch. 1, §1. 

40 The insurance equivalent of the financial year. At Lloyd’s, presently January 1 to December 31. 

41 Not a time period but a collectivisation device to enable members of Lloyd’s to deploy premium income 
limit collectively. 

42 See (for example) Syndicate Accounting Byelaw (No. 18 of 1996), Sch. 1, §1, definition of 
“reinsurance to close” (italics added), which provides (so far as presently relevant):- 

“reinsurance to close” means ... (a) an agreement under which underwriting members (the “reinsured 
members”) who are members of a syndicate for a year of account (the “closed year”) agree with 
underwriting members who constitute that or another single syndicate for a later year of account (the 
“reinsuring members”) that the reinsuring members will discharge or procure the discharge of, or 
indemnify the reinsured members against, all known and unknown liabilities of the reinsured 
members arising out of insurance business underwritten through that syndicate and allocated to the 
closed year of account, in consideration of: (i) a premium; and (ii) ... (aa) the assignment, or 
agreement to assign, to the reinsuring members of all the rights of the reinsured members arising out 
of or in connection with that insurance business (including without limitation the right to receive all 
future premiums, recoveries and other monies receivable in connection with that insurance business) 
[■] 

Compare the above—the Lloyd’s rulebook contains other, similar definitions of conventional RTC—with 
the Article’s Henderson v Merrett Syndicates Ltd. [1997] LRLR 265, Til text:- 

“Reinsurance to close” ... means an agreement under which underwriting members who are 
members of a syndicate for a year of account agree with underwriting members who comprise that or 
another syndicate for a later year of account that the reinsuring members will indemnify the 
reinsured members against all known and unknown liabilities of the reinsured members arising out 
of insurance business underwritten through that syndicate and allocated to the closed year, in 
consideration of a premium and the assignment to the reinsuring members of all the rights of the 
reinsured members arising out of or in connection with that insurance business. 

43 The Article’s authors’ law firm appears to eschew even soundly-based technical opinion—indeed, any 
text where the writer has no direct personal experience of what he is writing about—which also excludes, 
among most of the world’s factual literature, the judicial opinions of almost all judges and lawyers: see for 
example Howmet Corporation v Liberty Mutual Insurance Company (Superior Court, New Jersey, Law 
Division Morris County Docket, Nos. MRS-L-3486-91 and MRS-L-4138-91), Lord, Bissell & Brook- 
drafted May 9, 2000 Defendant London Insurers’ Reply Memorandum In Support Of Their Renewed 
Motion For Summary Judgment As To Plaintiff’s Idaho Site Claims And London Primary Insurers’ Defense 
Obligation For Plaintiff’s Idaho Site Claims, p.19: plaintiff’s deponent “has no apparent personal 
knowledge of the business of insurance in the marketplace of Lloyd’s. According to his affidavit, the closest 
[the deponent] has come to personal experience at Lloyd’s is to have a copy of his book in the Lloyd’s 
library.” 

44 Ibid., p.I4: “English law supports the decisions of the majority of American courts that labeling the 


Reinsurance Contract as “reinsurance to close” does not render Equitas liable ...” 

45 See for example RRC 4, recital (F) (“The Council has resolved that a reinsurance contract with [Equitas 
Re] in the terms of this Agreement (alone or, in the case of any Syndicate which includes business other 
than 1992 and Prior Business, taken together with another designated contract or contracts of reinsurance) 
will constitute reinsurance to close as at the Inception Date”). 

46 See for example Syndicate Accounting Byelaw (No. 18 of 1994), Sch. 1, §1, definition of “reinsurance 
to close”, §(a). 

47 On the notion that conventional RTC is a contract of indemnification, see also (for example) Aiken v 
Stewart Wrightson Members Agency Ltd. [1995] 2 Lloyd’s Rep. 618, 622 (more complicated RTC contracts 
have recently been devised in relation to corporate SYA participants) 

IN CONSIDERATION of the payment to us of a sum of • the receipt of which amount we hereby 
acknowledge, we hereby undertake each for his own part and not one for another, to pay and make 
good in the proportions shown below against our respective Names all Claims, Returns, Reinsurance 
Premiums and the like taken down on and after 1st January [year], against the [UY] Underwriting 
Account of Syndicate • PROVIDED ALWAYS that there shall be paid to and retained by us all 
Premiums, Salvages, Refunds and Reinsurance Recoveries which may be taken down on behalf of 
the Reassured Account on and after the 1st January [year]. 

48 See for example Syndicate Accounting Byelaw (No. 18 of 1994), Sch. 1, §1, definition of “reinsurance 
to close”, §(f). 

49 See for example Reinsurance to Close Byelaw (No. 6 of 1985), §3 (“...[E]very reinsurance to close shall 
be evidenced by a contract in writing which shall not later than twelve months after the date as from which 
such reinsurance to close takes effect be presented by a Lloyd’s broker or the managing agent of the 
reinsured members for signing, embossment and dating at LPSO”). 

50 RTC is incompletely and misleadingly defined at (for example) Syndicate Accounting Byelaw (No. 18 
of 1994) as amended, Sch. 1, §1 as any of the following:- 

(a) an agreement under which underwriting members (the “reinsured members”) who are members 
of a syndicate for a year of account (the “closed year”) agree with underwriting members who 
constitute that or another single syndicate for a later year of account (the “reinsuring members”) that 
the reinsuring members will discharge or procure the discharge of, or indemnify the reinsured 
members against, all known and unknown liabilities of the reinsured members arising out of 
insurance business underwritten through that syndicate and allocated to the closed year of account, in 
consideration of: (i) a premium; and (ii) either (aa) the assignment, or agreement to assign, to the 
reinsuring members of all the rights of the reinsured members arising out of or in connection with 
that insurance business (including without limitation the right to receive all future premiums, 
recoveries and other monies receivable in connection with that insurance business); or (bb) an 
agreement by the reinsured members that the reinsuring members shall collect on behalf of the 
reinsured members the proceeds of all such rights and retain them for their own benefit so far as they 
are not applied in discharge of the liabilities of the reinsured members; 

(b) an agreement underwritten by members of one or more syndicates and complying with 
requirements made under paragraph 2(3) of this byelaw; 

(c) a syndicate run-off reinsurance contract between members of a syndicate for a year of account 
and Centrewrite Limited, Lioncover Insurance Company Limited, Equitas Reinsurance Limited or 
any other insurance company which is designated by the Council for the purposes of this definition 
and is either authorised under the Insurance Companies Act 1982 or an EC company whereby that 
insurance company agrees to indemnify the members of the syndicate for that year of account 
against all known and unknown liabilities arising out of insurance business underwritten through the 
syndicate and allocated to that year of account; 


(d) in relation to the 1992 year of account or any earlier year of account of any syndicate whose 
members have underwritten general business, the Equitas Reinsurance Contract; ... 

(e) in relation only to the 1993 year of account, 1994 year of account or 1995 year of account of any 
syndicate whose members have underwritten general business, the Equitas Reinsurance Contract, 
taken together with an agreement such as is referred to in sub-paragraph (a) modified so as to 
reinsure the reinsured members in relation only to such of the insurance business underwritten 
through that syndicate and allocated to that year of account as has not been reinsured under the 
Equitas Reinsurance Contract; or 

(f) in the case of a syndicate consisting only of a single corporate member which is not closed by 
reinsurance to close by another person, the inclusion in the underwriting account of that syndicate for 
the next following year of account of an amount representing a provision for all known and unknown 
liabilities attributable to the year of account which is closing; and for the purposes of this byelaw, the 
amount representing such provision shall be treated as premium in respect of such reinsurance to 
closef.] 

51 Lloyd’s v Clementson (No. 2) [1997] LRLR 175, 216 (Cresswell J). 

52 In Hayter v Nelson, unreported, September 14, 1989, LEXIS (Evans J), the judge quotes Kiln as 
indicating that RTC does involve such extrication: “Mr Kiln proceeded to hold that, so far as the two parties 
to the reinsurance agreement were concerned, this was indeed intended to be a reinsurance to close, that is 
to say that it was intended that the plaintiff syndicates’ Names should be relieved of further liability so that, 
inter alia, their deposits could be released.” 

53 Byelaw 15 of 1993, passed when (among other things) the Council of Lloyd’s and relevant managing 
agencies were no longer able to deceive SYA participants any further as to the toxic financial infiltration 
consequences of conventional inward-RTC. SYA participants thus trapped on run-off SYAs were the most 
vociferous in insisting that the settlement offer that eventually became the Settlement Agreement (Astor 
Catalogue Number RRC 1) did contain the “finality” apparently inherent in some form of outward RTC. 

54 Unisys Corporation v Insurance Company of North America, Docket No. L-1434-94-S, Uniroyal Inc. v 
American Re-Insurance Co., Docket No. L-8172-94, Deposition of Stewart Boyd QC, November 15, 1999 
and November 16, 1999. p.184. 

55 And see the related Hayter v Nelson [1990] 2 Lloyd’s Rep. 265 (Saville J). 

56 RRC 4, recital (J) provides: “This agreement is to take effect as a contract of reinsurance and shall have 
no effect on the liability of any Name or Closed Year Name under any original contract of insurance entered 
into by such Name or Closed Year Name”. The Article, p.7 appears to seek to give the impression that the 
recital is an operative provision of RRC 4. It is not. 

57 Such funds can be categorised by (for example): (1) specificity of SYA participant, viz., personal-use 
and common-use (usually at Lloyd’s, confusingly and inaccurately, “several asset” and “joint asset” 
respectively); (2) availability, viz., expressly available and arguably available; (3) type of claimant or 
currency, viz., dedicated and not dedicated. The terms of each relevant trust instrument are beyond the 
present article’s scope. Some are treated in detail at Astor’s Equitas Re Handbook, others in Astor’s Law of 
Lloyd’s, 2nd Ed. 

58 For example, Lloyd’s US Surplus-Lines Common-Use Trust Fund; Lloyd’s US Credit-for-Reinsurance 
Common-Use Trust Fund. Each Lloyd’s American Trust Fund is a personal-use fund. 

59 For example, New Central Fund (see New Central Fund Byelaw (No. 23 of 1996), §8); the (other) 
personal assets of Lloyd’s (see Lloyd’s Act 1911, s.7(c); Old Central Fund Byelaw (No. 4 of 1986), §8). 
Lloyd’s Act 1911, s.7: “The Society shall hold the funds and property of the Society and the income 
therefrom for all or any of the following purposes: ... (c) for making good any default by any member of the 
Society under any contract of insurance underwritten at Lloyd’s which in the opinion of the Council it is in 


the interests of the members of the Society to make good[.]” 

60 Lloyd’s US Surplus-Lines Common-Use Trust Deed, §2.3(a) (a relevant judgment against a relevant 
“Underwriter”— per ibid., §L22, “Underwriters” means “underwriters at Lloyd’s London and such former 
underwriters at Lloyd’s London as continue to have underwriting business at Lloyd’s not fully wound up 
and the personal representatives or tmstee in bankruptcy of any such underwriter or former underwriter who 
has died or become bankrupt”). See similarly Lloyd’s US Credit-for-Reinsurance Common-Use Trust Deed, 
§2.3(a) and ibid., §L. 12. 

61 See for example Marchant & Eliot Underwriting Ltd. v Higgins [1996] 2 Lloyd’s Rep 31 (CA); ibid., 
[1996] 1 Lloyd’s Rep 313 (Rix J); Boobyer v David Holman & Co. Ltd. and Lloyd’s (No. 2) [1992] 1 
Lloyd’s Rep 96 (Saville J); Garrow v Lloyd’s [2000] Lloyd’s Rep IR 38, 40 (Robert Walker LJ); Price and 
Price v Lloyd’s [2000] Lloyd’s Rep IR 453, 461 (Colman J); McAllister v Lloyd’s [1999] Lloyd’s Rep IR 
487 (Carnwath J). 

62 Cf. (for example) the “refusenik” EquitasRe-reinsured SYA participant who declined to enter into RRC 
1. 

63 If a former Member, he is not susceptible to any meaningful or enforceable relevant regulation. 

64 See, at New Central Fund Byelaw (No. 23 of 1996), §8(4)(b) the purported discretion given to members 
of Lloyd’s in Lloyd’s general meeting to make available the New Central Fund to “directly for the purpose 
of extinguishing or reducing any liability of a member in respect of which Equitas Reinsurance Limited has, 
under an Equitas reinsurance contract, undertaken to reinsure and indemnify that member” (ibid., §8(3)(b)). 

65 The judgment does not identify the “Managing Agent’s Agreement”. Only examination of op. cit., 
§5(w) identifies it as SUA 1. 

66 See for example transcript, p.10: Colman J recounts (transcript, p. 10) that the lawyer for one of the 
parties:- 

points to the fact that, following Lloyd’s Reconstmction and Renewal Settlement, Equitas was the 
reinsurer of all the Lloyd’s syndicates in respect of 1992 and prior risks and that Equitas was in 
control of all defence matters relating to this claim and would, if approached, clearly have given 
authority to accept service. 

And see ibid., p.13:- 

Mr McKenna telephoned ... an in-house legal adviser at Equitas Ltd. He took this course because he 
took the view that because Equitas had taken over the syndicates’ risks by way of ... reinsurance 
under R&R, one possible solution to the problem of effecting service on the Lloyd’s defendants 
would be to serve the writs on Equitas. 

67 See for example the agreements appended to Byelaws 1 of 1985 and 8 of 1988. 

68 The judge attributes to Equitas Re a mere discretion to accept service based on his construction of SUA 
1, §5(w) as being a bare power: Transcript, p.18:- 

[T]here can be no effective service on a managing agent unless it chooses in any particular case to 
exercise the power granted to it by the clause to accept service. . [M]erely leaving the writ at the 
registered offices in question after business hours gave no opportunity to the agent to exercise that 
power. 

And see similarly, ibid., p.19:- 

What is the effect of clause 5 of the Managing Agents Agreement? The words of this clause are 
clearly designed to vest in the agent powers of a discretionary nature. They contrast with the words 
of clause 4 which set out the agent’s duties. In other words it is up to the agent whether he chooses to 
exercise those powers as are necessary or expedient for the objects described in clause 5. Thus the 
agency is not under a duty to accept service of proceedings unless it decides to do so. 


If that view (in which the judge appears to be addressing Equitas Re as RRC 4, §9 run-off agent) be correct, 
Equitas Re and a managing agency ordinarily at Lloyd’s acting under that or a like form of agreement 
would be entitled not only to decline to accept service of any proceedings at will but to similarly pick and 
choose which other relevant functions to exercise, to decline to participate in a representation agreement 
with other managing agencies, and to compel a plaintiff to find some other servee, necessarily 
unempowered to deal with the proceedings, timeously or otherwise. In reality, §5 lists the managing 
agency’s essential functions, not its bare powers. The judge appears to have misunderstood other issues. For 
example, at transcript, p.19, he says: “The plain representation contained in the Managing Agents 
Agreement is ... not to the effect that the agency has authority to accept service, but that it has authority to 
exercise a discretionary power to accept service.” Since no actual or prospective assured-at-Lloyd’s is 
informed of any agency agreement between any SYA participant and any managing agency (or indeed of 
any other relevant back-office agreement or arrangement), query how there can be any “representation”. 
Business at Lloyd’s proceeds on the basis that, absent a service-of-suit clause, service cannot be and never 
is on any relevant SYA participant personally but solely on a person compulsorily exercising relevant 
agency functions. Ordinarily at Lloyd’s, service of process in England on a representative SYA participant is 
on his managing agency, whether or not he is an external or working Member. 

69 For example: (1) it is futile to serve any EquitasRe-reinsured SYA participant personally—indeed, to 
serve any person other than the duly empowered agent—because he cannot conduct any procedural or 
substantive part of the litigation personally: see for example RRC 4, §9.4 (“It is expressly agreed that ERL 
and its delegates and sub-delegates will have irrevocable and exclusive power to manage each Run-off in 
accordance with the provisions of this Agreement and, subject to the provisions of the EATD, the ECTD 
and any Overseas Trust Deeds and to the fullest extent possible, shall manage each Run-off as if it were 
principal and, without prejudice to the generality of the foregoing, it is expressly agreed that: ... (b) in no 
circumstances will any Name or any Closed Year Name interfere with the exercise of the management or 
control of any Run-off”)—an example of when notice to the principal is not notice to the principal; (2) it is 
futile to serve his pre-RRC 4 managing agency because the latter is no longer the managing agency of any 
EquitasRe-reinsured SYA stamp. Service on Equitas Re as each relevant EquitasRe-reinsured SYA 
participant’s compulsory RRC 4, §9 mn-off agent is no less unavoidable or consistent with established 
practice than service on a managing agency under SUA 1. 

70 See particularly transcript, p.13: the claimant’s solicitor “took the view that because Equitas had taken 
over the syndicates’ risks by way of ... reinsurance under R&R, one possible solution to the problem of 
effecting service on the Lloyd’s defendants would be to serve the writs on Equitas.” The judgment does not 
suggest that the claimant’s solicitor took the view that because Equitas Re was a reinsurer, it was personally 
liable to the claimant. 

71 Reported at [2001] Lloyd’s Rep IR 652. 

72 See especially National Bank of Greece v Outhwaite [2001] Lloyd’s Rep IR 652, 656 (Andrew Smith J). 
The closest that the case came to overlapping with Amerada Hess was: (1) in considering, in relation to 
Equitas Management Services Ltd., whether that company’s address at the bottom of the claim form meant 
that, as far as concerned the EquitasRe-reinsured SYA participant defendants in that case, ‘the Claim Form 
cannot be said to be one “ to be served out of the jurisdiction” within the meaning of CPR, Rule 7.5’; (2) in 
the bald averment, at ibid., 656, 657, by Equitas “companies” “stating that service of the form did not 
constitute effective service upon the relevant syndicates”. That point was not in controversy in National 
Bank of Greece and was not the subject of any adjudication. 

73 National Bank of Greece v Outhwaite [2001] Lloyd’s Rep IR 652, 657, §13. The judge gave no reason 
for considering that the point seemed to him “hopeless” (ibid.) His view that Equitas Management Services 
(which is not a run-off agent) was not agent-for-service is correct probably only by coincidence. 


74 See for example National Bank of Greece v Outhwaite [2001] Lloyd’s Rep IR 652, 657 (§9) and 663 
(§47) (references to “Equitas” indeed representing the Outhwaite “syndicate”). 

75 See National Bank of Greece v Outhwaite [2001] Lloyd’s Rep IR 652, 657 (§14). SYA participants 
appoint a managing agency to receive service on their collective behalfs. Any argument that Equitas Re is 
not the agent-for-service of every EquitasRe-reinsured SYA participant is wholly unsustainable: absent a 
service-of-suit clause mandating service on another party, what other agent-for-service do such SYA 
participants have? And see for example RRC 4, §10.3. 

76 See National Bank of Greece v Outhwaite [2001] Lloyd’s Rep IR 652, 657 (§14). 

77 Article, p.l. 

78 Richard J. Astor, Lloyd’s Membership: A Guide to Law and Practice (looseleaf). 

79 See the summary at Appendix 1 at Lloyd’s v Jaffray {2a} [2000] CLC 725 (Cresswell J; appeal 
dismissed July 26, 2002). Relevant cases include (for example) Lark v Outhwaite [1991] LRLR 1; Hiscox v 
Outhwaite [1991] LRLR 93; Boobyer v David Holman & Co Ltd. and Lloyd’s [1992] 2 Lloyd’s Rep. 436; 
Ashmore v Lloyd’s [1992] 2 Lloyd’s Rep. 1; Boobyer v David Holman & Co Ltd. and Lloyd’s (No. 2) [1993] 
1 Lloyd’s Rep. 96; Napier & Ettrick v R. F. Kershaw Ltd. [1993] 1 Lloyd’s Rep. 10; Ashmore v Lloyd’s (No. 
2) [1992] 2 Lloyd’s Rep. 620; R v Lloyd’s ex parte Briggs [1993] 1 Lloyd’s Rep. 176; Napier & Ettrick v 
Hunter [1993] AC 713; Lloyd’s v Morris [1993] LRLR 217; Lloyd’s v Canadian Imperial Bank of 
Commerce [1993] 2 Lloyd’s Rep. 579; Feltrim and Gooda Walker actions [1994] LRLR 168 [1996] LRLR 
135; The Merrrett, Gooda Walker and Feltrim Cases [1994] 2 Lloyd’s Rep. 193; Sheldon v R.H.M. 
Outhwaite (Underwriting Agencies) Ltd. [1995] 2 Lloyd’s Rep. 197; The Merrett, Gooda Walker and 
Feltrim Cases [1994] 2 Lloyd’s Rep. 468; Sword-Daniels vPitel; Brown v KMR Services Ltd. [1994] LRLR 
10; Arbuthnott v Fagan [1996] LRLR 143; Sheldon v R.H.M. Outhwaite (Underwriting Agencies) Ltd. 
[1995] LRLR 20; The Merrett, Feltrim and Gooda Walker Cases [1995] 2 AC 145; Deeny v Gooda Walker 
Ltd. [1996] LRLR 183; Lloyd’s v Clementson [1995] LRLR 307; Deeny v Gooda Walker [1995] STC 439; 
Cox v Bankside Members’ Agency Ltd. [1995] 2 Lloyd’s Rep. 437; Aikens v Stewart Wrightson Members 
Agency Ltd. [1995] 2 Lloyd’s Rep. 618; Deeny v Gooda Walker Ltd. [1995] LRLR 117; [1996] LRLR 176; 
Caudle v Sharp [1995] LRLR 389; Sheldon v R.H.M. Outhwaite (Underwriting Agencies) Ltd. [1996] 1 AC 
102; Cox v Bankside Members Agency Ltd. [1995] 2 Lloyd’s Rep. 437; Deeny v Gooda Walker Ltd (No. 3) 
[1996] LRLR 168; Brown v KMR Services Ltd. [1995] LRLR 241; PCW Syndicates v PCW Reinsurers 
[1995] LRLR 373; Cox v Deeny [1996] LRLR 288; Deeny v Gooda Walker Ltd. [1995] LRLR 361; [1996] 
LRLR 109; Marchant & Eliott Underwriting Ltd. v Higgins [1996] 1 Lloyd’s Rep. 313; Henderson v 
Merrett Syndicates Ltd. [1997] LRLR 265; Deeny v Walker [1996] LRLR 276; Marchant & Eliott 
Underwriting Ltd. v Higgins [1996] 2 Lloyd’s Rep. 31; Arbuthnott v Feltrim Underwriting Agencies Ltd. 
[1996] CLC 714; Henderson v Merrett Syndicates Ltd. [1997] LRLR 247; Deeny v Gooda Walker Ltd. 
[1996] LRLR 109; Berriman v Rose Thomson Young (Underwriting) Ltd. [1996] LRLR 426; Judd v Merrett 
[1997] LRLR 21; Lloyd’s v Clementson [1997] LRLR 175; Charter Reinsurance Co Ltd v Fagan [1997] AC 
313; Axa Reinsurance (UK) Pic v Field [1996] 2 Lloyd’s Rep. 233; Hill v The Mercantile & General 
Reinsurance Co Pic [1996] LRLR 341. 

80 At a bare minimum, the assured-side lawyer must be intimately familiar with relevant legal instruments, 
which tend to include (for example) Lloyd’s US Surplus-Lines Common-Use Trust Deed; Lloyd’s US 
Credit-for-Reinsurance Common-Use Trust Deed, Lloyd’s American Trust Deed, and other recourse-fund 
instruments. On the considerable complexity of Equitas Re’s financial affairs in (for example) New York, 
see incidentally (for example): (1) DTI’s authorisation letter to Equitas Re and Equitas Ltd., September 3, 
1996; (2) Superintendant Muhl letter to David Rowland (Lloyd’s) and Peter Von Kaufmann (Citibank) 
approving transfer of assets from LATFs to EATF, September 3, 1996; (3) Superintendant Muhl letter to 


David Rowland (Lloyd’s) and Peter Von Kaufmann (Citibank) approving transfer of assets from LATFs to 
EATF subject to conditions, September 3, 1996; (4) David Westby (Lloyd’s) to Vinnie Laurenzano (NYID) 
re annual list of underwriting members, August 30, 1996; (5) David Westby (Lloyd’s) to Vinnie Laurenzano 
(NYID) re relevant documentation, August 30, 1996; (6) Jonathan Spencer (DTI) to Laurenzano (NYID) re 
Equitas reporting, September 3, 1996; (7) Jane Barker (Equitas) to Laurenzano (NYID) re notice and 
examination in event of proportionate cover, September 3, 1996; (8) Westby (Lloyd’s) to Laurenzano 
(NYID) with attached September 3, 1996 letter from Jeffrey Mace (LeBoeuf) to Laurenzano (NYID) re 
managing agencies compliance with byelaws, August 30, 1996; (9) Jeremy Heap (Equitas) to Laurenzano 
(NYID) re Equitas premiums and reserves, August 30, 1996; (10) Martin Brebner (DTI) to Laurenzano 
(NYID) re amount of US dollar liabilities, August 30, 1996; (11) N.A. Jones (Citibank) to Laurenzano 
(NYID) re transfer to LATFs from Central Fund , August 30, 1996; (12) Jane Barker (Equitas) to 
Laurenzano (NYID) re top-up, August 30, 1996; (13) Agreement between Equitas Ltd. and NYID, 
September 3, 1996; (14) Collateral Agreement between Equitas Ltd. and NYID, September 3, 1996; (15) 
Agreement amending September 3, 1996 Collateral Agreement between Equitas Ltd. and NYID (undated?); 
(16) Custody Agreement relating to Charged Accounts between Bankers Trust Company, Equitas Ltd. and 
NYID, September 4, 1996; (17) Custody Agreement relating to Charged Accounts between Bankers Trust 
Company, Equitas Ltd. and NYID, October 1996; (18) Memorandum of Waiver between Equitas Ltd. and 
NYID, September 3, 1996; (19) UCC-1 Financing Statement between Equitas Ltd. (debtor) and NYID 
(secured party) (undated?); (20) Assignment Agreement Financial Reinsurances AUA 9, the Relevant 
Names, Lloyd’s, AUA 10, Equitas Re, September 4, 1996; (21) Assignment Agreement between Equitas 
Ltd., and Citibank, September 4, 1996. 


LIABILITY ON AN INSURANCE CONTRACT MADE AT 

LLOYD’S 

1 38 Tort & Ins. L.J. 1 (2003). 

2 19 Lloyd’s List Law Reports 78. 

3 {lb} [1995] LRLR 307, 326. 


MELTDOWN AT LLOYD’S: A FEW TOPICAL ISSUES 

1 The FSA’s so-called “scope of permission” notices (which replaced as of Dec. 1, 2001, the DTIs Notices 
of Requirements) for Equitas Re and Equitas Ltd. are not public documents. They presumably confer some 
secret privilege or enable the FSA to bestow some latitude in relation to either company’s solvency or 
insolvency, or require (without their present knowledge) current members of Lloyd’s to support Equitas Re 
financially or bail out the Lloyd’s enterprise. 

2 See, e.g., Commissioner Ed Muhl, Superintendant of Insurance, New York State Insurance Department, 
New York Law School Center for International Law Symposium Implications of the Reconstruction of 
Lloyd’s of London, Nov. 6, 1996 (www.nyls.edu/CIL yiloyds.htm3): “New York is basically a port of entry 
of Lloyd’s for the United States because we oversee all the U.S. trusts. We also control its status as an 
eligible writer in the U.S. market as well as in the excess and surplus lines. I asked my senior management 
if they realized what would happen if I signed the order. The general answer was very simply that Lloyd’s 
would be de-accredited. I responded by saying, ‘If I sign this order, the insurance world as we know it 
would change.” 


3 See the FSA Lloyd’s rulebook, LLD §12.3.3R: “For the purposes of this chapter, the following liabilities 
may be left out of account:...(4) liabilities for 1992 and prior general insurance business reinsured by 
Equitas Reinsurance Ltd.” 

4 See FSA consultation paper 04/7, Lloyd’s: Integrated Prudential Requirements, and Changes to Auditing 
and Actuarial Requirements Including Feedback on CP178 (FSA, April 30, 2004), §§2.99-2.100 (p.34; 
numbers in [ ] editorially added): 

2.99. The liabilities reinsured by Equitas could potentially affect members of Lloyd’s in future, most 
importantly: [1] members whose business was reinsured by Equitas remain liable under the original 
contracts: Should the reinsurance fail, assets in those members’ premiums trust funds may be used to 
meet liabilities reinsured by Equitas; and [2] assets from the joint-asset trust fund (JATF), a mutual 
fund which is held in the United States, may be used to meet liabilities reinsured by Equitas, which 
U.S. regulators might require in turn to be replenished by the Society and/or continuing members of 
Lloyd’s (most but not all of Lloyd’s members are exposed to the JATF). 2.100. In addition, the 
Society may use its central assets to support members’ losses, in which case the ongoing membership 
might be called upon to contribute to replenish the central fund. So, the Society and all current 
members have a contingent liability (albeit small in some cases) which could crystallise should the 
reinsurance by Equitas fail. We propose to clarify our rules to distinguish the current concessionary 
treatment (which we propose should continue) from the previous (pre-1996) treatment. So the 
proposed rules do not require the original business to be accounted for within Lloyd’s, but instead 
there is a contingent liability and the value of that liability (if any) would need to be accounted for in 
line with GAAP under PRU 1.3. 

See, also, ibid., Annex 8 (“Proposed Changes to Handbook Text”), proposed PRU §7.7.78R: 

In recognising and valuing a “member’s” liabilities, the “Society” and “managing agents” may leave 
out of account . the original liabilities in respect of 1992 and prior “general insurance business” 
reinsured by Equitas Reinsurance Limited. 7.7.79G. There is a contingent liability associated with 
the reinsurance into Equitas, which PRU 1.3 requires “managing agents” and the “Society” to treat in 
accordance with generally accepted accounting practice (GAAP). Depending on the circumstances, 
“managing agents” or the “Society” may need to disclose or account for such a liability. 

5 See Insurers (Reorganisation and Winding Up) Regulations 2003 (SI 2003/1102). 

6 Insurers (Reorganisation and Winding Up) Regulations 2003, §3 

7 Companies Act 1985, s.425 (so far as presently relevant): 

(1) Where a compromise or arrangement is proposed between a company and its creditors or any 
class of them, or between the company and its members or any class of them, the court may on the 
application of the company or any creditor or member of it or, in the case of a company being wound 
up, or an administration order being in force in relation to a company, of the liquidator or 
administrator, order a meeting of the creditors or class of creditors, or of the members of the company 
or class of members (as the case may be), to be summoned in such manner as the court directs. (2) If 
a majority in number representing three-fourths in value of the creditors or class of creditors or 
members or class of members (as the case may be), present and voting either in person or by proxy at 
the meeting, agree to any compromise or arrangement, the compromise or arrangement, if sanctioned 
by the court, is binding on all creditors or the class of creditors or on the members or class of 
members (as the case may be), and also on the company or, in the case of a company in the course of 
being wound up, on the liquidator and contributories of the company. (3) The court’s order under 
subsection (2) has no effect until an office copy of it has been delivered to the registrar of companies 
for registration, and a copy of every such order shall be annexed to every copy of the company’s 
memorandum issued after the order has been made or, in the case of a company not having a 
memorandum, of every copy so issued of the instrument constituting the company or defining its 
constitution... (6) In this section and the next, (a) “company” means any company liable to be wound 
up under this Act, and (b) “arrangement” includes a reorganisation of the company’s share capital by 


the consolidation of shares of different classes or by the division of shares into shares of different 
classes, or by both of those methods. 

8 Per Companies Act 1985, s.425(6)(a), “company” as used in the section means “means any company 
liable to be wound up under this Act.” 

9 Companies Act 1985, s.425(6)(b). 

10 See Companies Act 1985, s.427. 

11 Defined at Companies Act 1985, s.735. 

12 Companies Act 1985, s.425(6)(a). 

13 Nor is the corporation presently included among the other entities (see Enterprise Act 2002, s.255(1)) to 
which the Treasury is empowered (by Enterprise Act 2002, s.255(2)(c)) to extend s.425. 

14 See Insolvency Act 1986, s.135; Insolvency Rules (SI 1986/1925 as amended), Part IV, Ch. 5. 

15 See Insolvency Act 1986, Part IV; Insolvency Rules (SI 1986/1925 as amended). Part IV. 

16 See Companies Act 1985, s.425(l), (2). 

17 See Re Drax Holdings Ltd; Re InPower Ltd. [2003] EWHC 2743 (Lawrence Collins J). 

18 At its most superficial, such a radical reconfiguration of the enterprise would require the permanent 
cessation of self-regulators’-at-Lloyd’s insistent blandishments of superior securitisation. 

19 The exercise would require, on the professional adviser’s part, the deepest knowledge of all relevant 
FO-MO-BO, PU and CU aspects of the Lloyd’s enterprise. 

20 See (for example) FSMA 2000, s. Ill (2)(a), read with ibid., Sch. 12, §1(1),etc. 

21 See Companies Act 1985, s.425(l) and (2), s.426(l), etc., 

22 Financial Services and Markets Act 2000 (Control of Business Transfers) (Requirement on Applicants) 
Regulations 2001, §§3, 4(b), 5(a) and 5(b) use the word “member” infelicitously. 

23 See FSMA 2000, Part VII, read with ibid, s.323: 

The Treasury may by order provide for the application of any provision of Part VII [“Control of 
Business Transfers”] (with or without modification) in relation to schemes for the transfer of the 
whole or any part of the business carried on by one or more members of the Society or former 
underwriting members. 

Read with Financial Services and Markets Act 2000 (Control of Transfers of Business Done at Lloyd’s) 
Order 2001 (SI 2001/3626) (reproduced at Appendix II). Ibid, applies the following to a transfer of 
liabilities incurred at Lloyd’s: (1) (per ibid, §3(a)) FSMA 2000, ss.104 and 107-114; (2) (per op. cit., §3(b)) 
Financial Services and Markets Act 2000 (Control of Business Transfers) (Requirements on Applicants) 
Regulations 2001 (SI 2001/3625) (reproduced at Appendix II), as being made under FSMA 2000, s. 108; (3) 
(per op. cit., §3(c)) FSMA 2000, Sch. 12 (“Transfer Schemes: Certificates”), Part I (“Insurance Business 
Transfer Schemes”). Also see the detailed provisions at SUP, § 18.2. 

24 Financial Services and Markets Act 2000 (Control of Business Transfers) (Requirements on Applicants) 
Regulations 2001, §4(b). 

25 See Financial Services and Markets Act 2000 (Control of Business Transfers) (Requirements on 
Applicants) Regulations 2001, § §3 and 4(b). 

26 For example; (1) per FSMA 2000, s.104, the transfer must be the subject of an ibid., s.lll(l) order; (2) 
per ibid., s. 107, an application to the court may be made for the order; (3) per ibid, s.108 read with 
Financial Services and Markets Act 2000 (Control of Business Transfers) (Requirements on Applicants) 
Regulations 2001, §3, notices must be published; (4) per ibid., s.109, a scheme report must be prepared, etc. 


27 See Companies Act 1985, s.425(2). Concern, heard expressed by U.S. assureds that a solvent scheme 
enables a solvent insurance company to evade paying claims in full, is allayed by the need for agreement of 
a majority in number representing at least three-quarters in value of the company’s relevant liabilities. 


LLOYD’S OF LONDON: THE CURIOUS CASE OF EQUITAS 

RE 

1 See Equitas NLs 1-5; R&R 1-14; S&M, etc. 

2 Salient parts of the story are set out in detail at Lloyd’s v Jaffray [2000], CLC 725 (Cresswell J), and Ibid. 
[2002] EWCACiv. 1101 (court of appeal). 

3 Incorporated in England and Wales, number 3136300. Its one £100 ordinary share is owned by Equitas 
Holdings Ltd. Where appropriate, the phrase “Equitas Re” as used in this article refers to Equitas Ltd., 
incorporated in England and Wales, number 3173352, all of whose all 780,000,001 £1 ordinary shares are 
owned by Equitas Re. 

4 Principally through an ingenious back-office “pass the parcel” device intrinsic to insurance business at 
Lloyd’s called reinsurance-to-close, summarised at Astor, Richard J., “Equitas Under English Law”: An 
English Lawyer Replies (August 2003; www.astorlaw.com). 

5 Actually, the principal operating company is another company, Equitas Ltd., incorporated in England and 
Wales, number 3173352. All its 780,000,001 £1 ordinary shares are owned by Equitas Re. 

6 See R&R 1-14; RRCs 1, 4, 5, 7 and 17, and other documents in the RRC series. 

7 Indeed, it is even more a closed system than the current Lloyd’s enterprise. At least the latter, purporting 
since 1996 to do business as usual, has fresh premium income. Equitas Re, on the other hand, has no 
premium income. 

8 Relevant proposed provisions in CP 04/7 (importing Equitas Re- reinsured liabilities back to the Lloyd’s 
enterprise’s balance sheet as contingent liabilities) are still framed as options, not requirements; see, e.g., 
Ibid., §§2.99-2.100 (p. 34). 

9 See, e.g., LLD, §12.3.3R(4). 

10 See his talk to the New York Law School Center for International Law Symposium, “Implications of the 
Reconstruction of Lloyd’s of London,” Nov. 6, 1996 (found at www.nyls.edu/CIL/lloyds.htm, July 
25,2001), pp. 3-6 of 28. 

11 English law has no assumption reinsurance doctrine. 

12 See, generally, RRC 4, §9. 

13 Moser, Scott, “Equitas Claims”, Address to the Insurance Institute of London. Jan. 14,1999: 

One of the things you learn in kindergarten is to share. What happens if we just share? We would 
need to pay $36.84 on the first day to produce the equivalent of $100 after 10 years, but neither of us 
would incur any legal costs. The result is a claimant that receives $36.84 instead of $17.19, and an 
Equitas that pays $36.84 instead of $66.08. Even if the claimant would have won $175 at Year 10— 
75 percent more—the net present value of that sum on Day 1 is only $35.73, still less than the $36.84 
in my sample compromise. And even if we would only have had to pay $50 in Year 10, only half of 
the $100 we thought, the cost to us as of Day 1 would have been $38.96, still more than the cost of 
my sample Day 1 compromise. Thus, for both sides, any risk that the value we arrive at early may be 
wrong is far more than offset by a deal in which the parties share the benefits of settling early. 

$ee also Mealey’s Seminar, Friday, Nov. 16, 2001, “Presentation by $cott Moser, Equitas Claims Director” 


at Mealey’s Litigation Report: Insurance, Dec. 11,2001, p.27, 28. 

14 As well as being a reinsurer, Equitas Re is exclusive mn-off agent of the Equitas Re-reinsured liabilities; 
see, respectively, RRC 4, §§3 and 9. 

15 J.W. Wells & Co., Family Sorcerers, was (and perhaps still is) located at 70 St. Mary Axe; see Gilbert, 
W.S., The Sorcerer (1877). See, also, of possible relevance to the Lloyd’s enterprise more generally. Ibid., 
Act I: ALEXIS POINTDEXTRE: “I have sent for you to consult you on a very important matter. I believe 
you advertise a Patent Oxy-Hydrogen Love-at-first-sight Philtre?” Mr. WELLS: “Sir, it is our leading 
article.” ALEXIS: “Now. I want to know if you can confidently guarantee it as possessing all the qualities 
you claim for it in your advertisement?” WELLS: “Sir, we are not in the habit of puffing our goods. Ours in 
an old-established house with a large family connection, and every assurance held out in the advertisement 
is fully realised.” 

16 Self-regulators-at-Lloyd’s are then able plausibly to represent to U.S. state insurance regulators that the 
regulatorily stipulated minimum levels of claims-payment securitisation trust funds maintained in the 
United States to pay EquitasRe-reinsured liabilities are too high and should be reduced. 

17 Some EquitasRe-assured-at-Lioyd’s-side lawyers, espousing the present value of money, argue that 
whatever the precise technical legal details of recourse at or not at Lloyd’s, commercial reality demands that 
the EquitasRe-assured-at-Lloyd’s take now a reasonable offer from Equitas Re rather than spend the years 
apparently required in litigation or arbitration to get a decision or award against underwriters at Lloyd’s 
capable of being banked at a relevant claims payment securitisation trust fund. The specialist lawyer is often 
stuck for an honest answer when asked whether the client has made a fully informed decision to be 
materially shortchanged at Equitas Re—in particular, whether the client has been fully informed and 
advised (1) that he is still fully securitised at Lloyd’s, (2) that the standard Equitas Re line is materially 
incorrect, and (3) of the existence, sufficiency, availability and accessibility of relevant trust fund monies 
furnished by the Lloyd’s enterprise specifically to pay his claim in full. 

18 Recalling Mackay, Charles, Extraordinary Popular Delusions and the Madness of Crowds (Bentley, 
London, 1852), p. 177 (“The Crusades” chapter): “Every age has its peculiar folly, some scheme, project or 
phantasy into which it plunges, spurred on either by the love of gain, the necessity of excitement or the 
mere force of imitation.” 

19 For a summary of relevant English law insurance insolvency processes (administration. CVA. 
provisional liquidation, liquidation, insolvent scheme of arrangement, etc.), see Astor’s Principles of 
Insurance Insolvency Law (ISBN 1 873994 61 3) and Astor’s Insolvency at Lloyd’s and Equitas Re (ISBN 1 
873994 76 1). 

20 See, e.g., [Old] Central Fund Byelaw (No. 4 of 1986) as amended; New Central Fund Byelaw (No. 23 
of 1996) as amended. In the present context, “Byelaw” means a byelaw made by the Council of Lloyd’s 
(see Lloyd’s Act 1982, s.3) under Lloyd’s Act 1982, s.6(2). 

21 Whether a particular settlement agreement itself can be vitiated for fraudulent non-disclosure (if it be 
the case) by Equitas Re of the EquitasRe-assured’s-at-Lloyd‘s recourse to the Lloyd’s enterprise depends on 
the case, but the possibility should not be ruled out. 

22 Including, for example, LATF, etc. and, by default, the Central Fund. 

23 Incorporated in England and Wales with members’ liability limited by shares, number 3243970. Its one 
£100 ordinary share is owned by Equitas Holdings Ltd. 

24 Incorporated in England & Wales, number 3136296. It owns ah the shares in both Equitas Re and 
Equitas Policyholders Trustee. Its one £100 ordinary share is owned by Equitas Holdings Ltd. 

25 The New Central Fund Byelaw, §§8(3)(b) and 8(4)(b); so-called “ringfences” are mere back-office 


political gestures between Lloyd’s and members of Lloyd’s, not binding on, or even addressed to, any 
assured-at-Lloyd’s. In any event, the provisions are probably ultra vires. 

26 Equitas Re’s overt insolvency— viz., its entry into a formal English-law insolvency process such as 
administration, provisional liquidation, liquidation or insolvent scheme of arrangement—is to be 
distinguished from the somewhat covert insolvency that the so-called “Proportionate Cover Plan” is 
designed to protect it from. See the relevant provisions at RRC 4, Sch. 3 (“Operation of proportionate 
cover”) (and the parallel provisions in relation to Equitas Ltd. at RRC 5, Sch. 3 (“Operation of retrocession 
plan”)). 

27 On the front, mid- and back offices at Lloyd’s, see Astor, Richard J., “Liability on an Insurance Contract 
Made at Lloyd’s,” Torts, Insurance & Compensation Law Section Journal (New York State Bar 
Association), Winter 2004, Vol. 33, No. 1, pp. 18-25. 


LLOYD’S OF LONDON: THE CURIOUS CASE OF THE 

“WILSON NOTICE” 

1 The author thanks Marc Mayerson, partner, Spriggs & Hollingsworth, Washington D.C., for alerting him 
to the original Wilson notice. 

2 The original Wilson notice’s use of “policyholder” is infelicitous and potentially misleading: Not every 
insurance contract made at Lloyd’s will be evidenced by a policy. 

3 This embraces insurance contracts to which the SYA participant (1) was an original party and in relation 
to which he has not obtained a relevant form of reinsurance to close, or (2) is not an original party but 
which he is liable to perform (to the exclusion of each original contracting SYA participant) because he is 
somewhere in the chain of conventional reinsurance to close. Reinsurance-to close (outside this article’s 
scope but relevant to its substance) is summarised at “‘Equitas Under English Law’: An English Lawyer 
Replies” (August 2003 at www.astorlaw.com), and discussed in detail at Astor’s Law of Lloyd’s, 2nd Ed. 
Return to article 

4 See, e.g., Lloyd’s v Harper (1880) 16 Ch.D. 290 (CA). Indeed, English reinsurance law and English 
bankruptcy law are historically connected with the business insolvency specifically of natural insurers (who 
congregated principally at Lloyd’s); see respectively, e.g., (1) 19 Geo. II, c.37 (1746), s.IV: “[I]t shall not be 
lawful to make re assurance, unless the assurer shall be insolvent, become a bankrupt or die; in either of 
which cases such assurer, his executors, administrators or assigns, may make re-assurance, to the amount of 
the sum before by him assured, provided it shah be expressed in the policy to be re assurance”; (2) 19 Geo. 
II, s.II: where a natural insurer entered bankruptcy, his insurance creditors are entitled to a dividend, and the 
bankrupt to a discharge in relation to those creditors. The insolvency of natural insurers apparently 
precipitated 6 Geo. I c.18 (1719) (which empowered the Crown to charter two marine insurance 
corporations. The conduct of marine insurance at Edward Lloyd’s coffeehouse in parallel with the two 
corporations is an interesting piece of insurance commercial history). 

5 See, e.g., Garrow v Lloyd’s [1999] Lloyd’s Rep. IR 482 (Jacob J); Lloyd’s v Bowman [2003] EWCA Civ 
1886, [2003] All ER (D) 393 (Dec) (CA); Everard v Lloyd’s [2003] EWHC 1890 (Laddie J); Re: A debtor 
Number 544/SD/98 [2001] BCLC 103 (Jacob J); Jones v Lloyd’s; Standen v Lloyd’s, The Times 2 Feb. 2000 
(Rattee J); Re a debtor (No 544/SD/98) [2000] 1 BCLC 103 (CA); Lloyd’s v Cook (16 September 1999; 
unreported; Colman J); Garrow v Lloyd’s, The Times, 18 June 1999; unreported; Jacob J); McAllister v 
Lloyd’s [1999] Lloyd’s Rep. IR 487 (Carnwath J), etc. No ensuing bankruptcy appears to have been 
accompanied by any Wilson notice mediated by, or by any other notification to any relevant assured at 


Lloyd’s issued by, any component of the Lloyd’s enterprise. 

6 Cf. to relevant creditors of the SYA participant in the back office, a totally different issue beyond this 
article’s scope. 

7 See RRC 4, §3. 

8 Equitas Re is putting it about, as a negotiation ploy, that the EquitasRe-assured-at-Lloyd’s will, as a last 
resort when Equitas Re goes insolvent (as, alleges Equitas Re, it inevitably will), be compelled to recourse 
to each individual SYA participant solus, which, given the potential numbers (discussed below) is an 
alarming prospect indeed. 

9 Many Wilson notice related issues are highly technical and outside the scope of this article. This article 
does not deal with (for example) (1) the assured’s at Lloyd’s recourse against back office funds such as the 
Lloyd’s deposit or other so called (member or SYA participant level) “Funds at Lloyd’s”, (2) his recourse to 
arguably available claims payment securitisation funds such as the Central Fund, (3) the front office 
relevance of back office so called “ringfences” purportedly intended by the Council of Lloyd’s to protect 
members from insurance liabilities contracted at Lloyd’s or (4) the particular provisions in relevant back 
office contracts and trust deeds—especially relevant versions of the PTD—binding on a SYA participant’s 
insolvency guardian. Such matters are discussed in the above-mentioned books. To keep the article simple, 
it does not take up the original Wilson notice’s challenge of discussing the insolvent SYA participant’s 
relationship with cedants’ own direct assureds. The author thanks David Graham QC for a valuable 
discussion on Wilson notice concepts. 

10 General Undertaking UA121289, parties. 

11 As in forms of General Undertaking apparently used before (it is believed) 1985 or thereabouts. Forms 
of General Undertaking introduced in the mid-1980s ironically reverted to the adhesion formula used in the 
alleged Aug. 30, 1811, deed of association. 

12 See, generally, Lloyd’s Act 1982, s.6. 

13 Occasionally, the Council of Lloyd’s behaves as if the General Undertaking binds the former member, 
as in (for example) the recent novation of PCW reinsurance-to-close contracts, and the compulsory 
empartying of former members—presumably a sizeable proportion of the class of “Closed Year Names” (as 
defined in RRC) to RRC 4. 

14 See, e.g, the definition of “name” in SUA 1. 

15 The distinction between the member as member and as SYA participant is usually overlooked and 
almost never specifically articulated. A SYA participant’s insolvency guardian will need to know what the 
member level front- and back-office liabilities are as well as SYA participant level front- and back-office 
liabilities. 

16 For a solus to negotiate with a (necessarily misguided) placing broker would be a breach of various 
provisions in relevant agency agreements between the SYA participant and the managing agency. Return to 
article 

17 For a solus as such (cf. an active underwriter who happened, coincidentally, to be himself a relevant 
SYA participant) to smuggle himself into the room and purport to wield the underwriting pen in relation to 
his own insurance contracts would be (if such an absurd event ever happened) a breach of various 
provisions in relevant agency agreements between the SYA participant and the managing agency. 

18 A solus is never a proper notifiee of a claim on his own insurance contract. 

19 For a solus to permit a (necessarily misguided) claims broker to broke a claim to him would be a breach 
of various provisions in relevant agency agreements between the SYA participant and the managing agency. 
Return to article 


20 For a solus as such (cf. a managing agency functionary who happened, coincidentally, to be himself a 
relevant SYA participant) to manoeuvre himself into the position of adjusting a claim against himself would 
be (if such an absurd event ever happened) a breach of (nowadays) various provisions in relevant agency 
agreements between the SYA participant and the managing agency. 

21 A solus never participates executively in any litigation, arbitration, mediation, settlement or other 
dispute resolution proceeding involving an insurance contract to which he is a party. To do so would be a 
breach of (nowadays) various provisions in relevant agency agreements between the SYA participant and 
the managing agency. 

22 No assured at Lloyd’s has apparently ever collected or ever needed to collect from any solus, or been in 
the slightest concerned with the personal financial or other circumstances of any solus. 

23 SYA level collectivisation is one practical manifestation of the rule that each SYA stamp have only one 
managing agency at any one time. 

24 See SUA 1, §11.7. 

25 See, e.g, Insolvency Act 1986, s.315 et seq. 

26 In the back office, the managing agency also contracts on the SYA participant’s behalf with (for 
example, typically) outward reinsurers, sources of conventional and unconventional reinsurance to close, 
lawyers, auditors, claims adjusters, the Corporation, other third party administrative processors and a 
variety of others necessary or appropriate to the conduct of an insurance business. To keep the present 
article simple these other relationships are not considered, but would need to be in a comprehensive 
discussion of the SYA participant’s insolvency guardian’s contractual and insolvency law commitments 
were he to be allowed to disturb the course of insurance business a Lloyd’s. 

27 The SYA participant level passivity rule prevents any such interference; see relevant passivity rule 
provisions in (for example) SMA 1, SMA 2, SUA 1, RRC 4, etc. See, also, Daly v Lime Street Underwriting 
Agencies Ltd. [1987] 2 FTLR 277 (Staughton J). 

28 viz, the original subscribing SYA participant and the inward conventionally reinsuring-to-close SYA 
participant. 

29 A rough rule of thumb is that front office recourse is at enterprise level; back-office recourse is at SYA 
participant and member level. 

30 The Central Fund was created on May 18, 1927. Previously, litigation by an assured-at-Lloyd’s against 
or in relation to a contracting solus was rare. The litigation apparently precipitating the 1927 creation of the 
Central Fund was not against a solus but against the Corporation: Industrial Guarantee Corp. v Lloyd’s 
(1924) Lloyd’s List Law Reports 78, 83 (Bailhache J). 

31 The solus funds the enterprise through the back office, and never pays any claim in the front office. For 
example, he funds (among other funds, such as the Central Fund) relevant trust funds, the trustees of which 
disburse trust fund money for various permitted outgoings including (for example) claims, outward 
reinsurance premium return premium, managing agency permitted expenses, levies to claims payment 
securitisation funds, etc. The reader is directed to the governing instruments of each relevant trust and other 
fund. 

32 See, e.g., the “chain of security”, “Security at Lloyd’s” and other sales literature published by the 
Lloyd’s enterprise. Some of it is in Corporation RAs. Some is at www.lloyds.com. It is of considerable 
vintage; see Industrial Guarantee Corp. v Lloyd’s (1924) 19 Lloyd’s List Law Reports 78 (Bailhache J). 

33 See, e.g., SOD, p.123 4: “The Society has a number of contingent liabilities in respect of risks under 
policies allocated to 1992 or prior years of account. If Equitas is unable to pay the 1992 and prior liabilities 
in full, the Society will be liable to meet any shortfall arising in respect of these policies.” 


34 A not irrelevant related principle is the Golden Rule, whereby every valid claim on an insurance 
contract made at Lloyd’s is payable 100 percent at Lloyd’s, not x percent at an outward reinsurer (such as 
Equitas Re) or at the home address of any individual (natural or corporate) SYA participant. 

35 Solus insolvency is never a ground for recourse to the funds in the first place: They are not solus 
insolvency recourse funds. 

36 The idea of doing due diligence on the solvency of any individual SYA participant is ludicrous, and the 
exercise is never performed. For example, no Lloyd’s broker does it; the Lloyd’s enterprise never provided 
any facilities to enable anyone to do it; the existing or supervening insolvency of a particular SYA 
participant is never notified by any component of the Lloyd’s enterprise to, nor ever concerns, any assured 
at Lloyd’s; that solvency is no part of pre-, peri- or post-contractual utmost good faith disclosure by any 
members’ agency or managing agency because it is utterly immaterial: Even if every SYA participant 
subscribing to a particular slip becomes insolvent, no solus will ever be the proper subject of a collection 
suit. Credit rating at SYA, SYA stamp or SYA participant level (some of which is currently fashionable) is 
completely pointless given the complete front office irrelevance of any SYA participant’s personal financial 
condition, given the way claims are securitised at enterprise level. The notion of doing credit-rating due 
diligence on every potential subscribing SYA participant before buying insurance at Lloyd’s, and before and 
after every back office conventional reinsurance to close at Lloyd’s (of which the assured at Lloyd’s is 
wholly uninformed and which is totally irrelevant to him), is ludicrous and does not happen. Credit rating 
within the Lloyd’s enterprise gives rise to comprehensive confusion among potential and actual assureds at 
Lloyd’s as to the front office relevance of the substantial corporate SYA participant’s financial condition. It 
appears to be a complete waste of time and money. 

37 “Stamp” designates the individuals who happen to participate on a particular SYA. 

38 See Lloyd’s Act 1871, ninth unnumbered recital: “And whereas, by reason of the mode in which the 
business of insurance has always been carried on by members of the Society, the names of those who 
underwrite a particular policy cannot, when a considerable time has elapsed, be traced with certainty, if at 
all....” 

39 A syndicate properly so called never sells insurance, never trades in any way and has no assets or 
liabilities. Mis use of the word “syndicate” is a dead giveaway of poor understanding of how insurance 
works at Lloyd’s. Syndicates are discussed in detail at Astor’s Law of Lloyd’s, 2nd Ed. For a summary, see 
(for example) (1) “Lloyd’s 101” (ABA TIPS The Brief, Fall 2000, p.22); (2) “Lloyd’s and Equitas: Some 
Myths Demolished and Some Mistakes Corrected,” (American Bar Association, Tort and Insurance Practice 
Section, Committee News, Summer 2000, p.6; also in Coverage (ABA Section of Litigation, Committee on 
Insurance Coverage Litigation), vol. 9. no. 6 (November December 1999), p.l). 

40 The term “name” is used at Lloyd’s in a number of different senses and is best avoided. 

41 See, e.g., Napier & Ettrick v R. F. Kershaw Ltd., Lloyd’s v Woodard and Wilson [1997] LRLR 1 (CA); 
Insurance Company v Lloyd’s Syndicate [1995] 1 Lloyd’s Law Rep. 272 (Colman J); Barrington-Hume v A4 
Mutual International Insurance Co. Ltd. [1996] LRLR 19 (Clarke J); Touche Ross & Co. v Baker [1992] 2 
Lloyd’s Law Rep. 207 (HL). 

42 All discussed at Astor’s Law of Lloyd’s, 2nd Ed. 

43 Assuming each of the 33 syndicates listed budded a YA in each of the 17 listed underwriting years 
(1977 93) and Mr Wilson was on each of them. The facts can easily be checked; time has not allowed the 
author to do so. 

44 Assuming each of the 22 syndicates listed budded a YA in each of the 11 listed underwriting years 
(1982 92) and Mrs Wilson was on each of them. Time has not allowed the author to do so. 


45 “Stamp” is the collectivity of all (sole trader, several liability) participants on one particular SYA. 
Return to article 

46 An “occurrence” insurance contract (please, not ‘policy’: Not every insurance contract made at Lloyd’s 
will be evidenced by a policy) covers a loss whenever in the future it occurs provided that the damage 
giving rise to the eventual loss was sustained in the year of the cover. So (at its most simple), an 
“occurrence” worker’s compensation insurance contract sold at Lloyd’s in 1950 and covering the year 1950 
will pay in 2006 for asbestosis manifesting for the first time in 2006 which the victim can prove was 
contracted in 1950 when he was working at the assured’s at Lloyd’s plant. 

47 Of course, in reality some of those insurance contracts will have already been discharged. 

48 Mr. and Mrs. Wilson’s SYA participations may (in principle; it would need to be checked) overlap in 
relation to SYAs of syndicates 122, 206, 209, 210, 212, 288, 428, 546, 662, 925 and 960 (the syndicates 
common to their lists) budding in UYs 1982 1992 (the UYs in which their underwriting at Lloyd’s 
coincided). Of course, a negligence claim may arise in principle against their members’ agencies for putting 
them on the same SYAs in the first place: The genuine net (cf. contrived net) trading results would have to 
be checked. The Wilsons presumably settled all relevant actual and or potential negligence claims by 
entering into RRC 1, or else they are “refuseniks”, in which event their then members’ agencies have long 
since gone insolvent and the Wilsons will have to pursue the former directors personally if they 
appropriately can. 

49 Cf. member level. 

50 Conventional reinsurance to close is summarised at Astor, Richard J., “‘Equitas Under English Law’: 
An English Lawyer Replies,” at www.astorlaw.com (August 2003). 

51 Assuming each of the 814 SYA stamps comprises a remainder of 49 SYA participants, that leaves 
39,886 soluses for the assured at Lloyd’s to deal with. 

52 Assume the Wilson premium income limit (one type of so called “line”) deployed on each of the 561 
SYAs was £10,000 (it will not do to assume this as an average amount; each Wilson line must be calculated 
accurately, which means discretely and not averaged out), and that the premium income limit (“capacity”) 
of each of the 561 SYA stamps was Elm (again, it cannot be averaged out; each SYA has its own discrete 
mathematical character). Assume each of the potential 407,000 valued claims (obviously insurance is 
predicated on not every insurance contract maturing into a claim, but you never know) totals £50,000 (gross 
of outward reinsurance recoveries), and that each of the 561 SYAs was merely one of 20 SYA stamps 
subscribing to the slip, each SYA stamp taking a 5 percent participation (another type of “line”). The 
Wilsons’ participation (the word “share” is wrong because the Wilsons run their own discrete insurance 
businesses—561 of them—rather than participate in a joint venture capable of giving rise to shares) in each 
of those £50,000 claims is 1 percent (£10,000 O Elm) (their SYA level participations) x 5 percent (their slip 
level participation) = £25. The Wilsons’ total exposure is £25 x 407,000 contracts = £10,175,000, which 
does justify a dedicated claims handling business by their insolvency guardian. In practice, of course, only a 
small fraction of these 407,000 insurance contracts will result in procedurally and/or substantively valid 
claims. The Wilsons’ various managing agencies will hopefully have bought outward reinsurance, and the 
Wilsons’ members’ agencies will hopefully have advised them to buy personal stop loss insurance. If 
neither, and in any event, one or both Wilsons may have claims for a variety of actionable misconduct 
against one or more of their respective members’ and/or managing agencies at Lloyd’s, and may be able to 
recoup some of their gross and/or net losses in that way. These are yet more issues for the insolvency 
guardian concerned to fully, conscientiously and expertly get in estate assets, a task requiring the highest 
degree of specialist knowledge of how the Lloyd’s enterprise actually works. The whole situation is 
somewhat complicated by the fact that the Wilsons bought 100 percent whole account reinsurance from 


Equitas Re (see previous articles by the author in the present ABI Journal series) in relation to their entire 
exposure on each of their 814 separate businesses. English law relating to Equitas Re is set out at Astor’s 
Equitas Re Handbook (ISBN 1 873994 265). 

53 Of course, this is the crux of the whole problem. The managing agency is best placed to handle claims, 
and will sort out the money as a purely back office matter. This is dealt with elsewhere in the article. Return 
to article 

54 See, e.g, (English law) Insolvency Act 1986, s.315 et seq. 

55 Which arguably he should not; the insolvency guardian would be better advised to ask for a summary 
order without a hearing. Who knows how much expense the insolvency guardian will be put to obtaining 
genuine expert advice on how the Lloyd’s enterprise works, and how much court time will be consumed 
conveying it all to a judge knowing nothing about the subject, only for the judge to grant what the 
insolvency guardian arguably should ask for in the first place, which is to be relieved of any obligation to 
post a Wilson notice. Return to article 

56 viz., on outward reinsurance. 

57 The ringfences in New Central Fund Byelaw (No. 23 of 1996), as amended, §§8(3)(b) and 8(4)(b) are 
arguably ultra vires the Council’s Lloyd’s Act 1982, s.6(l) and (2) self regulatory powers The Council has 
no power to delegate to members in Corporation EGM the decision whether or not to use the Central Fund 
to pay claims, a fortiori, if the only basis (and there is no express other basis) on which the member in that 
meeting (if it ever came to it) were personal financial interest rather than insurance regulation. It should not 
be forgotten that the Council’s Lloyd’s Act 1982 s.6 powers to self-regulate the Lloyd’s enterprise were 
intended as the “Lloyd’s” peculiar equivalent of the Department of Trade’s Insurance Companies Act 1982 
external insurance regulatory functions, and that the Council of Lloyd’s spent the years 1982 91 pleading 
legislators to give self regulation—of which Central Fund self regulation for the protection of the assured at 
Lloyd’s, not the protection of any member was a key part—’’more time to work”; see the various self- 
congratulations around the time of Patrick Neill, Regulatory Arrangements at Lloyd’s—Report of the 
Committee of Inquiry, Presented to Parliament by the Secretary of State for Trade and Industry, January 
1987 (Cm 59; HMSO); Lloyd’s: A Route Forward—Report of the Task Force January 1992 (Lloyd’s, 
January 1992; the so called “Rowland Report”). By the time of the Financial Services Regulation: Self 
Regulation at Lloyd’s of London, House of Commons, Session 1994 95, Treasury and Civil Service 
Committee, Fifth Report (HMSO, May 17, 1995), self-regulation at Lloyd’s had proved disastrous for 
members. Between 1995 and the enactment of Financial Services and Markets Act 2000, Part XIX, which 
gives the Financial Services Authority supervisory powers over the Lloyd’s enterprise, the Council of 
Lloyd’s effected or supervised the various transactions of “Reconstruction and Renewal” and promulgated 
the New Central Fund Byelaw with its purported ringfences. The FSA has not yet exercised its FSMA 2000, 
s.314(l)(a) power to review those ringfences. Other purported back office ringfences, such as various 
relevant Council undertakings to corporate members, are outside the present article’s scope. 

58 See Lloyd’s Act 1982, s.8(l). If any of the other SYA participants fails (for insolvency or any other 
reason) to provide sufficient back office funds to pay his own discrete participation, the difference is made 
up by recoursing to relevant claims payment securitisation common use funds such as (for example) the 
Central Fund. 

59 viz., if it was too administratively cumbersome for drawers at Lloyd’s (or Equitas Re) to make a 
deduction for the insolvency dividend. Maybe the assured’s at Lloyd’s Lloyd’s broker will make the 
deduction and remit the difference to each side. 

60 See Lloyd’s Act 1982, s.8(l), which necessarily overlays the discharge of every insurance contract 
made at Lloyd’s regardless of any conflicting other governing law of the contract: “An underwriting 


member shall be a party to a contract of insurance underwritten at Lloyd’s only if it is underwritten with 
several liability, each underwriting member for his own part and not one for another, and if the liability of 
each underwriting member is accepted solely for his own account.” 

61 See RRC 4, §9. 

62 Through managing agency AUA 9; the story is told in Astor’s Equitas Re Handbook. 

63 See RCC 4, §3, etc. 

64 See, generally, Astor’s Equitas Re Handbook. 

65 See RCC 4, §3.7; also see, similarly, RCC 5, §2.6. 


EQUITAS RE: SHORTCHANGING OF CORPORATE 
AMERICA MADE EASY—PART I: HOW EQUITAS RE GETS 

AWAY WITH IT 

1 The latest version of s.425 is at www.astorlaw.com/downloads. Recent English cases include (for 
example) Re British Aviation Insurance Company Ltd. [2005] EWHC 1621 (Ch) (Lewison J); Re Home 
Insurance Co. [2005] EWHC 2485 (Ch) (Mann J). Also see R.J. Astor, “U.K. Solvent Schemes of 
Arrangement: Insurance Creditors and the Court Finally Bite Back,” ABI Journal, vol. 24, no. 7, September 
2005. 

2 In the then-absence of any prescribed formula to deal with an insolvency of the entire Lloyd’s enterprise. 
There is still no such formula despite EU Council Directive 2001/17/EC (March 19, 2001) on the 
reorganisation and winding-up of insurance undertakings and Insurers (Reorganisation and Winding-up) 
(Lloyd’s) Regulations 2005 (SI 2005/1998). On the latter’s inadequacy to deal with enterprise-level (or any 
other) insolvency at Lloyd’s, see R.J. Astor, “Meltdown at Lloyd’s: New Law, Old Problems,” Tolley’s 
Insolvency Law & Practice, December 2005, vol. 21, no. 6, p. 191. 

3 See, for example, S&M, §60 (pp.21-22): 

The Council itself raised the prospect of insolvency when, in the proposals for R&R published in 
May 1995, it stated: “...we fully expect that Lloyd’s will pass the solvency test in August of this year 
[1995]. However, to be confident about our longer term future, we must confront the following 
principal financial challenges facing the Society... The net assets of the Central Fund are forecast to 
be around £300m. by the end of 1995. Further draw-downs on the Central Fund are expected in 1996. 
We have concluded that, unless decisive action is taken, the resources of the Central Fund may be 
exhausted before the end of 1996. 

The enterprise’s financial situation deteriorated in 1996. 

4 See generally RRC 4, §3. 

5 See generally RRC 4, §9. 

6 The ‘Equitas’ construct’s principal governing law. 

7 See now Financial Services and Markets Act 2000, Part VII and Financial Services and Markets Act 
2000 (Control of Business Transfers) (Requirements on Applicants) Regulations 2001 (SI 2001/3625). For 
Part VII process directed expressly to the Lloyd’s enterprise, see, for example, Financial Services and 
Markets Act 2000 (Control of Transfers of Business Done at Lloyd’s) Order 2001 (SI 2001/3626). 

8 See, for example, S&M, p.8 (‘Statutory Finality’): 

25. At common law, it is not possible to assign or “novate” an obligation under a contract, i.e. by 


transferring the obligation to another person, without the consent of the person to whom the 
obligation is owed. In other words, Names cannot be released from their obligations to policyholders 
except with the policyholders’ consent. Under English law, the only way there might be of 
overcoming this difficulty is with powers conferred by an Act of Parliament. 

We have, therefore, considered the relevant statutory provisions under which this might be possible. 
These are Section 85 and Schedule 2C of the Insurance Companies Act f982, Section 425 of the 
Companies Act 1985 and Section 58 of the Insurance Companies Act 1982. In our view, neither 
Section 425 of the Companies Act 1985 nor Section 58 of the Insurance Companies Act 1982 is 
applicable to Lloyd’s Names. 

26.However, a statutory transfer of Names’ insurance liabilities into Equitas could be effected, with 
the approval of the Department of Trade and Industry (the “DTI”), under Section 85 and Schedule 2C 
of the Insurance Companies Act 1982. Such a transfer would operate as a novation and would 
therefore provide a complete release to Names from their obligations to policyholders. However, it 
seems likely that such a transfer would not extend to Names’ corresponding assets, i.e. the benefit of 
reinsurance. In other words, it would not be possible to effect a statutory transfer of syndicates’ 
reinsurance programmes into Equitas without the consent of each and every reinsurer. The DTI has 
confirmed that this is their interpretation of the legislation. Lloyd’s is of the view that it would not be 
practicable to obtain the consent of every reinsurer. We are not in a position to assess the difficulties 
of doing so. Certainly, in our view, the risk of losing the benefit of all reinsurances is too great to 
justify pursuing this possibility further unless the consent of all reinsurers could be obtained. 

See at ibid., App. 2 (pp.45-47), the list of lawyers whose views Slaughter and May took into account in 
preparing S&M. 

9 Try the Nexis search <equitas> and <transfer> from Jan. 1, 1996. 

10 Until 1996, there was no need to figure out recourse at Lloyd’s because every valid claim was handled 
at Lloyd’s and paid from funds at or furnished by the Lloyd’s enterprise. 

11 The corporation formally known as Lloyd’s (see Lloyd’s Act 1871, s.3) is not an investment vehicle and 
does not distribute the profits of its members. 

12 This argument distinguishes between a mere member of Lloyd’s in general and the particular member 
who sold insurance in his capacity of SYA participant. Member-level and SYA-participant-level capacities 
and liabilities are materially different. A full discussion is outside this article’s scope. It is discussed in 
detail in As tor’s Law of Lloyd’s, 2nd Ed. 

13 Key provisions of key trust deeds are set out, annotated, in Astor’s Equitas Re Handbook. 

14 See, for example, S&M, §77(1) (p.29): Tn the alternatives to R&R which have been put to us, different 
ideas have been put forward about how the cost to Names of fulfilling their underwriting obligations might 
be mitigated. In broad summary, these ideas are:...(2) that in a “managed” run-off of Lloyd’s substantial 
commutations of claims and buy-backs of policies could be negotiated, resulting in substantial savings for 
Names’. 

15 See, for example, S&M, pp.30-31: 

[79] It is suggested...that long-tail syndicates should take advantage of “Dead Man’s Stop” and 
thereby reduce their liabilities considerably. In our view, it would be vety difficult for a responsible 
Council to adopt or allow a general policy of this nature. We have two principal reasons for this 
view. [80] The first is that the Council would have to be convinced that implementation of such a 
policy would not put in doubt the credibility of all policies of insurance written at Lloyd’s. The 
proposal amounts to taking advantage of complexities in the Lloyd’s system designed for the benefit 
of Names (to enable them as individuals to carry on business as insurers and to enter and leave the 
system when it suits them) and turning them to the disadvantage of policyholders. Once it became 
known that this was being done, on a generalised basis, however good the arguments to justify it 


may be thought to be, any sensible policyholder at Lloyd’s, present or prospective, would seek cast- 
iron assurances that this would not occur in his case or take his business elsewhere. 

The authors of S&M appear to have overlooked that the SYA participant is not liable to the assured-at- 
Lloyd’s as a solus in the first place. 

16 Who expected ‘well-advised policyholders...to join together in action groups (just as Names have done) 
to combat any concerted attempt on the part of Names to apply “Dead Man’s Stop”, in particular to enforce 
rights common to all or most of them, such as to compel the provision of information’: S&M, §82(e) (p.32). 
It is indeed remarkable, if not incredible, that there has been no mass litigation against the Lloyd’s 
enterprise by EquitasRe-assureds-at-Lloyd’s facing attempts by the mystery-mongers at Equitas Re to 
materially shortchange them (application for declaratory relief against the enterprise is considered in the 
next article in the present series). 

17 See S&M, §87 (p.33): 

The principal financial advantage to Names from the LNAWP Plan is said to be the pressure which 
policyholders will come under to commute (or “buy back”) their policies at substantial discounts 
because of anxiety about solvency. We do not disagree that, in theory, in such a situation, 
policyholders would be willing to negotiate policy commutations, possibly at substantial discounts. 
However, in our view, the LNAWP Plan underestimates the practical difficulties which would arise 
in the run-off which it proposes. These are listed in paragraph 75. In particular, run-off managers 
would not be able to commute on behalf of all the Names in their syndicates: They would only be 
able to commute on behalf of Names whose solvency is certain and, as we have mentioned above, 
they will not be certain about that because many Names’ reinsurances would have ceased to be fully 
effective. It will be difficult for managing agents to identify which Names are solvent and which are 
insolvent. Furthermore, the relevant reinsuring syndicates (whose consent to commutations will also 
be required) will experience exactly the same difficulty. In short, the principal financial advantage 
which LNAWP hopes its proposal will provide for Names will, in our view, be difficult to achieve. 


EQUITAS RE: SHORTCHANGING OF CORPORATE 
AMERICA MADE EASY—PART II: WHAT TO DO ABOUT IT 

1 The Corporation’s deferred share entitles it to appoint a so-called “Lloyd’s director”: see generally 
Equitas Holdings Ltd.’s articles of association, Art. 61. See generally Equitas Holdings Ltd.’s RA fye March 
31, 2005, p.18 (“Lloyd’s Appointed Director”); Astor’s Equitas Re Handbook, pp. 20-23. 

2 See for example RRC 4, §3.7 (‘It is hereby acknowledged by each of the parties to this Agreement 
that...this Agreement is not intended to and does not create any obligations to, or confer any rights upon, 
Insurance Creditors or any other persons not parties to this Agreement. It is hereby further 
acknowledged...that this Agreement is not intended to and does not create any third-party beneficiary status 
in, or confer third-party beneficiary rights upon, Insurance Creditors...’); similarly RRC 5, §2.6. And see 
also RRC 4, recital (J) (This Agreement is to take effect as a contract of reinsurance and shall have no effect 
on the liability of any Name...under any original contract of insurance...’). 

3 See generally Insolvency Act 1986, Parts IV-VI. 

4 See generally Insolvency Act 1986, s.8 and ibid., Sch. Bl. 

5 See generally Insolvency Act 1986, Part III. 

6 See generally Companies Act 1985, s.425. 

7 For back-office insolvency of Equitas Re, see for example RRC 4, Sch. 3 and RRC 7. Such matters have 
no legally binding effect whatever on any EquitasRe-assured-at-Lloyd’s. 


8 See for example Equitas NLs 1-5, R&Rs 1-14, SOD, etc. 

9 See for example SOD, pp.123-4: ‘The Society has a number of contingent liabilities in respect of risks 
under policies allocated to 1992 or prior years of account. If Equitas is unable to pay the 1992 and prior 
liabilities in full, the Society will be liable to meet any shortfall arising in respect of these policies’, etc. The 
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